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Message from the President
Dear NLLEA Members,

Spring is finally here in the Northeast, 
and I hope you all weathered the win-
ter months well.   Famous novelist Leo 
Tolstoy once wrote, “spring is the time 
of plans and projects” which seemed 

an apropos theme for this newsletter.  There are many 
plans and projects underway with your Association this 
spring.  

During the first week of April the Executive Board and 
NLLEA staff met during the Alcohol Policy 16 (AP16) 
conference in Arlington, VA.  A lot of ground was cov-
ered during the meeting, and I am pleased to report to 
you that the NLLEA is on track and moving ahead on 
each of our projects.  
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We continue to make strides on our ongoing source in-
vestigation project through funding from the National 
Highway Traffic Safety Administration (NHTSA), and I 
have no doubt the final results will yield useful informa-
tion and tools to our members.  In addition, we have sub-
mitted another proposal to NHTSA to work to increase 
alcohol law enforcement involvement during the im-
paired driving crackdown periods, and we hope to begin 
that project in the fall. 

NLLEA Executive Director Rebecca Ramirez has been 
working on the foundations of the professional develop-
ment training series, and information on that project is 
now available on the website: http://www.nllea.org/acad-
emy_professionalseries.htm. 

Last but not least is the planning for NLLEA 27th Annual 
Conference.  The theme this year is “Advancing Liquor 
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Law Enforcement to Meet the Challenge’s of Today’s So-
ciety.”  The Executive Board and NLLEA staff reviewed 
several presentation proposals and identified those best 
suited for the theme of this year’s conference.  Wes Kuhl 
and NLLEA Project Coordinator Lara Morford have done 
an excellent job putting this year’s conference together, 
and I would like to thank them for their work to make the 
conference a great experience for everyone who attends.  

On that note, if you haven’t yet made plans to attend, 
there’s no time like the present!  The details of the con-
ference are available on the NLLEA website, the NLLEA 
Facebook page and in this newsletter.  I look forward to 
seeing you there!

Respectfully,  

James Wilson
NLLEA President

Message from the President - continued from page 1

At the next Annual Meeting in August, the Board 
anticipates a vacancy for the Sergeant-at-Arms position. 
The NLLEA’s Sergeant-at-Arms participates in NL LEA 
Board meetings, reviews workshop abstracts sub mitted for 
the Annual Conference, reviews nominations for the annual 
NLLEA Law Enforcement Awards, and oversees producing 
and disseminating the NLLEA Today. The Sergeant-at-
Arms position is a first-year position on the Board. In the 
subsequent four years, the Sergeant-at-Arms will serve as 
Secretary/Treasurer, Vice President, and President, before 
serving his or her final year on the Board as Immediate 
Past President. 

If you would like to declare your candidacy for the 
Sergeant-At-Arms position, please submit: 

A picture of yourself for the upcoming newsletter. • 
A brief statement (no more than 500 words) detailing • 
your background and qualifications, why you would like 
to hold this office, and your vision for the future for the 
NLLEA. 

Candidates for the Sergeant-at-Arms position should 
submit their information to support@nllea.org by June 28, 
2013 for inclusion in the next issue.

Answering the
         Call to Serve

CoNgrATuLATIoNS!               

The NLLEA wishes Eddie Edwards well after announcing his retirement in April as Chief of 
Enforcement for the New Hampshire Liquor Commission.  Mr. Edwards served as Chief for 
eight years and is a long-standing NLLEA member.  The NLLEA also wishes to congratulate 
NLLEA President James Wilson on his new appointment as Director of Enforcement and 
Licensing for the New Hampshire Liquor Commission!  After ten years with the New Hampshire 
Department of Corrections, Director Wilson joined the NHLC in 2002 and most recently had the 
position of Lieutenant and Commander of Administrative Services.

Eddie Edwards retires and James Wilson assumes new role

mailto:support@nllea.org
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« NHTSA Corner

Countermeasures That Work: A Highway Safety 
Countermeasure Guide for State Highway Safety Offices, 
Seventh Edition, 2013
Countermeasures That Work is a basic reference guide, 
which is designed to assist State Highway Safety Offices 
(SHSOs) and others involved in the field of highway safety 
in selecting and implementing effective, evidence-based 
countermeasures to address traffic safety problem areas. 
The publication describes major strategies and counter-
measures that are relevant; summarizes strategy/coun-
termeasure use, effectiveness, costs, and implementation 
time; and provides references to the most important re-
search summaries and individual studies
 
This year’s publication is the Seventh Edition of Counter-
measures that Work.  It contains chapters regarding:

Alcohol-Impaired and Drugged Driving;•	
Seat Belts and Child Restraints;•	
Aggressive Driving and Speeding;•	
Distracted and Drowsy Driving;•	
Motorcycle Safety;•	
Young Drivers;•	
Older Drivers;•	
Pedestrians; and•	
Bicycles.•	

 
The report is available at Countermeasures That Work: A 
Highway Safety Countermeasure Guide for State High-
way Safety Offices, Seventh Edition, 2013 (http://www.
nhtsa.gov/staticfiles/nti/pdf/811727.pdf).

A Traffic Tech about the publication is available at Coun-
termeasures That Work, Seventh Edition (http://www.
nhtsa.gov/staticfiles/nti/pdf/811736.pdf).

For more information about Countermeasures that Work, 
contact Kristie Johnson at Kristie.Johnson@dot.gov. 

Countermeasures That Work:
A Highway Safety Countermeasure Guide

For State Highway Safety Offices
Seventh Edition, 2013

U.S. Department of Transportation 1200 New Jersey Avenue SE., Washington, DC 20590
National Highway Traffic Safety Administration

TRAFFIC TECH
Technology Transfer Series

DOT HS 811 736  April 2013

The National Highway Traf�c Safety Administration 
has published the seventh edition of Countermeasures 
That Work. The guide is a basic reference to assist State 
Highway Safety Of�ces (SHSOs) in selecting effective, 
evidence-based countermeasures for traf�c safety prob-
lem areas. These areas include:

Alcohol-Impaired and Drugged Driving;
Seat Belts and Child Restraints;
Aggressive Driving and Speeding;
Distracted and Drowsy Driving;
Motorcycle Safety;
Young Drivers;
Older Drivers;
Pedestrians; and
Bicycles.

The guide:
describes major strategies and countermeasures that 
are relevant to SHSOs;
summarizes strategy/countermeasure use, effective-
ness, costs, and implementation time; and
provides references to the most important research 
summaries and individual studies.

What’s included: The guide contains a chapter for each 
problem area. Each chapter begins with a brief overview 
of the problem area’s size and characteristics, the main 
countermeasure strategies, a glossary of key terms, 
and a few general references. Next, a table lists speci�c 
countermeasures and summarizes their effectiveness, 
cost, use, and implementation time. Each countermea-
sure is then discussed in approximately one page.

The guide provides an overview and starting point for 
readers to become familiar with the behavioral strate-
gies and countermeasures in each program area. It 
focuses on countermeasures about which studies have 
shown evidence of effectiveness. Only those counter-

measures supported by traditional highway safety 
grant programs have been considered. Accordingly, 
vehicle and roadway-based countermeasures are not 
included. Updates to the guide are based only on pub-
lished research. Unpublished studies and research are 
not included in this edition.

Some countermeasure areas are covered in more 
depth than others, due to the availability of published 
research. For example, impaired driving has a long and 
rich research history, while other topics, such as driver 
distraction and drowsiness, have not been studied as 
much. This difference in the availability of published 
research �ndings is due to factors including the rela-
tive scale of the problem areas, the availability of reli-
able data on the frequency and characteristics of some 
safety problems, the recency of some safety topics, and 
the challenge of conducting scienti�cally valid studies 
in certain behavioral areas.

References are provided for each countermeasure. 
When possible, summaries of available research are 
included, with Web links when available, so users can 
�nd most of the evaluation information in one place. 
If no summaries are available, one or two key studies 
are cited. There has been no attempt to list all research, 
studies, or program information available on any coun-
termeasure. Readers interested in particular problem 
areas or countermeasures are urged to consult the 
references. Although all Web links in this guide were 
accurate at the time of publication, please note that 
Web links may change periodically. For broken links 
to NHTSA documents, we recommend searching 
NHTSA’s behavioral safety research reports (ntlsearch.
bts.gov/repository/ntlc/nhtsa/index.shtm). For broken 
links to other reports or documents, refer to the Web 
site for the agency that produced the report.

The guide is not intended to be a comprehensive list 
of countermeasures available for State use or a list of 
expectations for SHSO implementation. For a descrip-

Countermeasures That Work, Seventh Edition

http://www.nhtsa.gov/staticfiles/nti/pdf/811727.pdf
http://www.nhtsa.gov/staticfiles/nti/pdf/811727.pdf
http://www.nhtsa.gov/staticfiles/nti/pdf/811727.pdf
http://www.nhtsa.gov/staticfiles/nti/pdf/811736.pdf
http://www.nhtsa.gov/staticfiles/nti/pdf/811736.pdf
mailto:Kristie.Johnson@dot.gov
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Conference Speakers Selected for 27th Annual Conference!

The NLLEA Board was extremely pleased with the 
high number and quality of abstracts submitted for 
the Association’s 27th Annual Conference: Advanc-
ing Liquor Law Enforcement to Meet the Challenges 
of Today’s Society.  After much deliberation, the 
workshops and general sessions were selected, and 
a detailed conference agenda is available at http://
nllea.org/conference.htm.  Some of the conference 
topics include: trade practices, successful partner-
ships, synthetic drugs, international partnerships, 
and using data to enhance enforcement efforts.  
Check out the agenda, and make your plans to at-
tend!

The conference is being held Wednesday, July 31- 
Friday, August 2, 2013 in Phoenix, Arizona at the 
Arizona Grand Resort, which is conveniently lo-
cated just six miles from Phoenix’s Sky Harbor 
International Airport and is a family-friendly loca-
tion, with a seven-acre water park and on-site res-
taurants. Premier suites (one king or two queens) 
are available for NLLEA conference attendees at a 
discounted conference rate of $80.00 per night, plus 
applicable state and local taxes. The hotel will honor 

the group rate for three days pre- and post- confer-
ence, making travel arrangements easier. To receive 
the discounted rate, please be sure to mention the 
NLLEA Conference. The hotel’s toll free reservation 
number is 877-800-4888. The cut-off for our reser-
vation block is July 10; secure reservations prior to 
the cut-off to ensure availability and guarantee the 
conference rate. 

The 2013 NLLEA Conference registration fees are 
$350 for NLLEA members, $450 for non-members, 
and $200 for spouses and/or guests. Addition-
ally, the conference will include the NLLEA busi-
ness meeting, where members vote in new board 
members, and the NLLEA awards banquet, where 
agents and agencies are recognized for their hard 
work and dedication. To nominate an outstanding 
agency and/or agent, fill out the award nomination 
form at http://nllea.org/documents/awards/Award-
NominationForm.pdf. To register for the confer-
ence, please complete the conference registration 
form at http://nllea.org/documents/conference/NL-
LEA_conf_2013_form.pdf.  See you this summer!

Advancing Liquor Law Enforcement to Meet the Challenges of Today's Society

NLLEA 27TH ANNUAL CONFERENCE

http://nllea.org/conference.htm
http://nllea.org/conference.htm
http://nllea.org/documents/awards/AwardNominationForm.pdf
http://nllea.org/documents/awards/AwardNominationForm.pdf
http://nllea.org/documents/conference/NLLEA_conf_2013_form.pdf
http://nllea.org/documents/conference/NLLEA_conf_2013_form.pdf
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« Liquor Enforcement Around the Nation

New Field Support Vehicle is ‘Game Changer’ for ABC
By Valerie Hubbard
Virginia ABC

The Virginia Department of Alcoholic Beverage Control 
has added a new dimension to its enforcement opera-
tions with the acquisition of a state-of-the-art field sup-
port vehicle. Ordered last fall and delivered this spring, 
the vehicle will serve as a centralized command post at 
large-scale events where alcohol enforcement operations 
are routine. 

“This is a game-changer for us,” says Shawn Walker, direc-
tor of the Bureau of Law Enforcement for Virginia ABC. 
“It will give us the benefit of enhanced communications, 
more centralized operational efficiency and a very visible 
ABC law enforcement presence at these highly populated 
events.” 

In addition, the vehicle provides an opportunity for bet-
ter communications with other law enforcement agencies 
on the ground at such events which are held statewide 
throughout the year. And the vehicle will be available to 
external agencies around the state that might not have 

the resources available to acquire one on their own. “It 
creates an opportunity for us to contribute more sub-
stantively to the partnerships with other law enforcement 
agencies we have relied on for help,” said Walker.

The vehicle is slightly more than 45 feet long, about eight 
feet wide and almost 12 feet high. It weighs 44,600 lbs. 
and was built by Farber Specialty Vehicles in Reynolds-
burg, Ohio, a manufacturer selected for its capability and 
competitive pricing. It cost $750,000 and was paid for 
entirely by asset forfeiture funds, not taxpayer funds. It 
is equipped with 15 computer work stations, 10 IP voice 
over telephones and eight radio systems with the capa-
bility of speaking to any law enforcement agency in Vir-
ginia. 

The vehicle is also equipped with satellite television and 
a satellite uplink for communications in remote areas of 
the state. Powered by a diesel engine, the vehicle gets an 
average of 11 miles per gallon and has a built-in genera-
tor to power electronics. Eight ABC enforcement agents 
will be trained to drive the vehicle and eight to 10 will be 
trained to operate the on-board electronics. 

Photo credit:  Carol Mawyer
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Continued on page 7

By Kathy Cleveland
The Telegraph

MILFORD, New Hampshire – One of the taverns visited 
by two brothers the night of their deadly crash in Novem-
ber 2011 has been fined for serving them alcohol. 

The New Hampshire Liquor Commission’s Bureau of En-
forcement met May 8 and gave Clark’s Tavern on Nashua 
Street a $500 fine for serving alcohol to people who were 
visibly intoxicated on two occasions, Nov. 15 and Jan. 27.
Joshua Weiser, of Milford, was killed in a drunk-driving 
crash on Whitten Road around 1 a.m. Nov. 16 in an area 
known for car crashes.

The driver, Ryan Weiser, pleaded guilty to negligent ho-
micide and is serving two years in prison. Ryan Weiser, 
26, crashed into a pole on Whitten Road after a night of 
drinking. His 29-year-old brother was pronounced dead 
at the scene. 

The Liquor Commission had investigated Clark’s Tavern, 
as well as Malarkey’s Bar and Grill and Olde Kilkenny’s 
Pub.

Ryan and Joshua Weiser were drinking at the three bars 
on the night of Nov. 15-16, according to court docu-
ments.

By Justin McGruff
BloomUToday.com
May 9, 2013

Bloomsburg Police have released the following statistics 
for the 2013 Block Party weekend. Listed below are also 
several arrests and other incidents that have been filed. 

50 citations for underage drinking;•	
29 open-container violations;•	
20 summary disorderly conduct citations;•	
9 citations for public drunkenness•	
8 traffic citations;•	
4 scattering-rubbish citations;•	

Milford bar that served brothers before fatal crash cited and 
fined by NH Liquor Commission

Over 100 Citations Filed by Police from Block Party

In February, after the Liquor Commission announced 
the investigation, the manager of Malarkey’s told The 
Telegraph that the Weiser brothers were at the bar very 
early in the evening and when they appeared intoxicated, 
the bartender shut them off. They left the building, saying 
their father would pick them up, but they drove away.

Ryan Weiser also had been smoking marijuana, and evi-
dence of broken beer bottles in the car suggested he and/
or his brother also had been drinking inside the vehicle, 
according to court documents.

In arguing for a lighter prison sentence, Ryan Weiser’s 
attorney said the bars were partly culpable for serving his 
intoxicated client.

Milford’s Veterans of Foreign Wars on VFW Way re-
ceived a $500 fine and loss of license for three days for a 
violation that occurred June 3. The Liquor Commission 
said the VFW served a visibly intoxicated customer.

The VFW’s suspension was waived pending no further 
violations within 12 months.

Clark’s Tavern also had its license suspended for three 
days, with two days waived pending no further violations 
within 12 months. 

2 charges of furnishing alcohol to minors;•	
2 misdemeanor charges of disorderly conduct;•	
2 incidents of possession of fake ID cards;•	
1 charge of drunken driving. •	

Two men were cited for fighting at the Hardware Bar. Jus-
tin Hunt age 24, and a Bloomsburg University student 
from Bristol was cited with disorderly after being denied 
entry to the bar about 11 PM Saturday, April 20th accord-
ing to police. Antoine Woods age 26 from Philadelphia, 
was cited after 1 AM for fighting with someone at the bar. 
Woods was charged with disorderly conduct and public 
drunkenness.
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Block Party - continued from page 6

Continued on page 8

William J. Parks age 30, of Montour Township, had to 
be removed by bouncers at The Capitol Bar when he re-
fused to leave at 11:25 PM on April 20th. Parks was also 
charged for urinating in a police interview room at the 
station and became violent and damaged a wall accord-
ing to police. Parks was cited for being drunk and dis-
orderly and criminal mischief. Parks faces $900 in fines 
plus $135 in restitution.

Patrick Shinskie, 21, Shamokin, and Colton Hopper, 25, 
Millville, were each cited for fighting in the 200 block 
of East Main Street around 2 AM that Sunday.  Zachary 
Vonderlinden, 23, of North Highland Lakes, N.J. tried to 
fight two people on East Pine Avenue late April 20th ac-
cording to police reports. 

Six people were cited for failing to disperse when ordered 
to clear Fetterman Avenue around 5 PM Saturday before 
police moved in with the armored Bearcat vehicle. Two 
of them, Matthew Tomeo and Josh Johnson, both 21 and 
of Holland, PA, face $300 fines and $117 in court costs. 

Also cited were Danny Huebner III, age 19 of Philadel-
phia, Aaron Morgan, age 18 of Washington Crossing, 
John Musselman, age 21 of Telford, and Lance Rossman, 
age 23 of Sandy Ridge, PA. Johnson and Musselman are 
enrolled at BU. Morgan is a University of Maryland stu-
dent, according to citation notes.

Police say they seized a bag of cocaine when they nabbed 
a man early Sunday who was in a private yard in the 600 
block of West Main Street. Police made Eric Royer sit on 
the ground and a bag of white powder fell out of the front 
pocket of his hooded sweatshirt, court documents said. 
Royer, age 20 of Douglassville, Berks County, told police 
it was cocaine and that he had been drinking that night. 
He is facing charges of drug possession and underage 
drinking. 

Christopher Montague, age 19 of Hatboro, is accused of 
criminal mischief for tossing a plastic bottle at a car on 
Center Street and scuffing its hood. Montague also had a 
fake ID. He faces a total of $600 in fines. 

« Looking at the Law

“Preemption - New York Style”
by Aidan J. Moore,  JD*

On January 25, 2013, the New York 
Supreme Court for the County of New 
York, handed down their opinion in 
the matter of City of New York v. Tokyo 
Pop, LLC Papasito Midtown Corp., Inc. 
et al 2013 NY Slip Op 50126 - NY: Su-
preme Court 2013.

Issue

In this summary proceeding commenced pursuant to 
the New York City Administrative Code §§7-707, 7-709, 
7-710 and 7-711 (Nuisance Abatement Law or NAL), De-
fendants, Tokyo Pop LLC and Papasito Midtown Corp., 
move to dismiss the action on several grounds. Plaintiff, 
the City of New York (the City), opposes the motion.

Facts of the Case

The commercial establishment that is the subject of this 
proceeding operates as Papasito Mexican Grill and Aga-
ve Bar (the Premises) and is located in New York City. 
According to a print-out of a State Liquor Authority 
(SLA) record annexed to the Order to Show Cause, the 
principals of Tokyo Pop LLC are Matthew Tivy, Nadine 
Chevreux and Jeremy J. Satkiewicz. These records show 
two liquor licenses for the Premises. One is an active 
liquor license for Tokyo Pop LLC, with the trade name 
Papasito Mexican Grill. The other, under the name Pa-
pasito Midtown Corp Inc., with the trade name Papasito 
Mexican Grill and Agave Bar, is inactive. Defendant 2728 
Broadway Housing Development Fund Corporation is 
the last recorded owner of the real property.
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On October 15, 2011, following an incident at the Prem-
ises, a disorderly patron was arrested outside on a number 
of charges, including Inciting a Riot, Assaulting a Police 
Officer and Disorderly Conduct. Subsequently, on each of 
the following dates, October 22, 2011, November 5, 2011, 
November 12, 2011[1] and January 6, 2012, an underage 
auxiliary police officer was able to purchase one alcoholic 
beverage from a member of the wait staff at the Premises. 
As a result, the City commenced this proceeding pursu-
ant to NAL seeking closure of the Premises and payment 
of a penalty. According to the Complaint, the abovemen-
tioned incidents constitute public and criminal nuisances 
under NAL § 7-703 because they are violations of New 
York State Alcoholic Beverage Control (ABC) Law §123 
and Penal Code § 240.45(2).

On February 29, 2012, the City made an ex-parte applica-
tion for a temporary closing order and a temporary re-
straining order. The Court signed the TRO and closing 
order on March 2, 2012 and set a hearing date of March 6, 
2012 for a preliminary injunction. On the night of March 
2nd New York City police officers entered the Premises 
with the closing order and shut it down. At the hearing 
on March 6, 2012, however, the Court directed that the 
Premises be reopened immediately; that the TRO dated 
March 2, 2012 remain in effect; and that “the last patron 
shall leave the establishment no later than 1:00 am.”

Defendants moved to dismiss the complaint and asked 
the Court to deny the City’s motion for a preliminary in-
junction. They advanced several arguments. 

First, they contend that the complaint should be dismissed 
because NAL is preempted by the ABC Law as applied to 
the sale of alcohol in this case and thus violates Article IX, 
§2 of the New York State Constitution. 

Second, they argue that the City has not made out its case 
for injunctive relief because 1) it is unlikely to be able to 
demonstrate that Defendants “trafficked in alcohol” in 
violation of ABC Law §123 or engaged in a pattern of con-
tinuous behavior which violates any law; and 2) there is no 
irreparable harm because the nuisance has been abated. 

Third, they argue that injunctive relief would be punitive 
rather than remedial as intended by NAL. 

Finally, they argue that the complaint should be dismissed 
as to Defendant Papasito Midtown Corp., Inc. (Papasito), 
because the City is unable to demonstrate that Papasito 

conducted or permitted the alleged public nuisance. De-
fendants posit that Papasito is a potential buyer of the 
business from Tokyo Pop LLC and not the current owner 
or operator of the Premises.

Discussion

1. Preemption
The doctrine of preemption holds that where the State 
“has enacted comprehensive legislation on a subject and 
has evidenced a desire to occupy the entire field to the ex-
clusion of local legislation, a municipality cannot act in 
that area.” Landsdown Entertainment Corp. v. New York 
Dept. Of Consumer Affairs, 133 Misc 2d 206, 208 (Sup.
Ct. NY County 1986); see New York City Health & Hosps. 
Corp. v. Council of City of New York, 303 AD2d 69, 74 (1st 
Dept. 2003); People v. De Jesus, 54 NY2d 465, 468 (1981). 
Even if a local law does not “deviate in the slightest” from 
a state law but merely makes minor additions, it will be 
held invalid if it intrudes in an area that falls within the 
parameters of the regulatory scheme preempted by the 
State. De Jesus, 54 NY2d at 469; New York City Health & 
Hosps. Corp., 303 AD2d at 74. However, a local law does 
not preempt a state law when it only “incidentally touches 
on the regulation or has only a tangential impact on the 
body’s power or functions or state legislative objective and 
. . . is a law of general application.” New York City Health 
and Hosps. Corp., 303 AD2d at 74 (citations and internal 
quotation marks omitted).

Here, Defendants argue that NAL, as applied to the sale of 
alcohol to minors, is preempted by section 123 of the ABC 
Law, and consequently violates Article IX of the New York 
State Constitution. ABC Law §123 allows for injunctive 
relief for the unlawful sale of alcoholic beverages without 
a license or where there is unlawful “traffic in liquor, wine 
or beer.” NAL §7-703(h) defines a public nuisance as “any 
building, erection or place, including one or two family 
dwellings, used for any of the unlawful activities described 
in” ABC Law §123. NAL sections 7-706 and 7-707 discuss 
available injunctive relief where there is a public nuisance. 
Defendants argue that NAL sections 7-703(h), 7-706 and 
7-707, by allowing the grant of a permanent or prelimi-
nary injunction for a violation of the ABC Law, proscribe 
and regulate activity that is already regulated in detail by 
the ABC Law. In support of this argument, Defendants 
rely exclusively on two cases: People v. De Jesus, 54 NY2d 
465 (1981) and New York City Health & Hosps. Corp. v. 
Council of City of NY, 303 AD2d 69 (1st Dept. 2003).

Looking at the Law - continued from page 7

Continued on page 9

http://scholar.google.com/scholar_case?q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&case=12938424356246465595&scilh=0#[1]
http://scholar.google.com/scholar_case?case=9024086285727901119&q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&scilh=0
http://scholar.google.com/scholar_case?case=9024086285727901119&q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&scilh=0
http://scholar.google.com/scholar_case?case=9868998559274647348&q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&scilh=0
http://scholar.google.com/scholar_case?case=9868998559274647348&q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&scilh=0
http://scholar.google.com/scholar_case?case=9868998559274647348&q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&scilh=0
http://scholar.google.com/scholar_case?case=9868998559274647348&q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&scilh=0
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Looking at the Law - continued from page 8

Continued on page 10

The Nuisance Abatement Law as applied here is not pre-
empted by the Alcoholic Beverage Control Law. Thus, the 
Court denies this part of Defendants’ motion.

2. Case for Injunctive Relief
A preliminary injunction may only be granted if Plain-
tiff proves “a probability of success on the merits, danger 
of irreparable injury in the absence of injunction and a 
balance of equities in its favor.” Nobu Next Door LLC v. 
Fine Arts Housing, Inc., 4 NY3d 839 (2005) (citing CPLR 
6301). Defendants argue that under this test the City is not 
entitled to temporary injunctive relief for two reasons.[2] 
First, Defendants argue that the City has not shown that a 
violation of ABC Law §123 occurred. A violation of ABC 
Law §123 occurs when a person “traffic[s] in” the sale of 
alcohol to minors. A few isolated incidents of sales of alco-
hol to minors, they contend, do not constitute trafficking 
as contemplated by the law. Second, they argue that in-
junctive relief is not warranted because the City can show 
no irreparable harm. According to Defendants there is no 
harm because the nuisance has been abated by hiring of 
new personnel and the establishment of a new policy re-
garding sales of alcohol to minors.

Pursuant to New York City Administrative Code §§7-709 
and 7-710, when either a temporary closing order and/or 
a temporary restraining order is granted, “the court shall 
direct the holding of a hearing” prior to any determina-
tion on a motion for a preliminary injunction. In City of 
New York v. Untitled LLC, 51 AD3d 509 (1st Dept. 2008), 
the City sought preliminary and permanent injunctions 
against the premises “based on three separate sales of 
alcohol to underage auxiliary police officers within a 15-
month period” in violation of the ABC Law §65.1 and §123 
Id at 510. The City alleged that the sales constituted a nui-
sance under NAL §7-703. The Supreme Court summar-
ily denied the City’s motion for a preliminary injunction, 
finding that the underage sales in the time period alleged 
were insufficient to constitute a pattern of illegal activities 
giving rise to a public nuisance and that there was no evi-
dence of “trafficking” in alcohol or that the summonses 
led to convictions. 2007 WL 6030273 (Sup. Ct. NY County 
2007). The Appellate Division, First Department, reversed 
holding that the City is entitled to a hearing. Untitled LLC, 
51 AD3d at 511. It found that the court below erred in de-
nying the City “a fair opportunity to demonstrate that the 
three alleged sales to underage persons constitute a pub-
lic nuisance” and “prejudiced the defendants, who were 
denied an opportunity to contest the factual allegations 
underlying the three summonses.” Id.

The facts of this case are not analogous to those in either 
New York Health and Hospitals Corp. or De Jesus. In De 
Jesus, the Court of Appeals struck down an ordinance of 
the Rochester Municipal Code on the ground that it was 
preempted by state law. DeJesus, 54 NY2d at 472. It found 
that the ordinance was not a law of general application 
because it specifically targeted and prohibited any per-
son from patronizing an establishment selling alcoholic 
beverages after 2:00 a.m., impinging impermissibly on 
the exclusive field of the ABC Law. Under the ABC law, 
licensed establishments were allowed to stay open and sell 
alcoholic beverages until 4:00 a.m. Id. at 471-72. Similarly, 
in New York City Health & Hospitals Corp., the First De-
partment found that the local law was not a law of general 
application because it “applies only to HHC’s facilities and 
not all hospitals in the City.” 303 AD2d at 79.

In contrast, here NAL was enacted with the overarching 
legislative purpose of promoting public health, welfare 
and safety. The legislative declaration of the nuisance 
abatement section of the New York City Administrative 
Code states that “public nuisances exist in the city of New 
York in the operation of certain commercial establish-
ments,” and in the use of property in violation of, among 
other things, “the building code, zoning resolution, health 
laws, multiple dwelling law, . . . [and] laws relating to the 
sale and consumption of alcoholic beverages.” New York 
City Administrative Code §7-701. These violations “inter-
fere with the interest of the public in the quality of life 
and total community environment, the tone of commerce 
in the city, property values and public health, safety, and 
welfare.” Id. The purpose of the statute is to set forth “one 
standardized procedure for securing legal and equitable 
remedies” where such public nuisances exist. Id. As such, 
NAL does not expressly restrict the activity of patrons in 
establishments that sell alcoholic beverages or restrict the 
hours of operations of such establishments as in De Jesus. 
Nor does NAL have as its principal objective the regula-
tion of the sale of alcohol. Moreover, in contrast to the 
law at issue in New York City Health and Hospitals Corp., 
here NAL broadly applies to the activity of any premises 
that violates a laundry list of statutes including the mul-
tiple dwelling law, fire regulations, drug laws and the ABC 
Law. The focus of NAL, both expressly and implicitly, is 
to promote public safety and welfare generally. Therefore, 
the Court finds that as applied to the facts here NAL is a 
general application law that only incidentally touches on 
the regulation of alcohol pursuant to the ABC Law.

http://scholar.google.com/scholar_case?q=underage+alcohol&hl=en&as_sdt=2,30&as_ylo=2013&case=12938424356246465595&scilh=0#[2]
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Here, the City has offered the affidavits of individuals with 
personal knowledge of underage sales at the premises. 
Similarly, Defendants support their case with an affida-
vit from one of Tokyo Pop’s principals who has personal 
knowledge of the steps Defendants have taken to ensure 
that underage customers are not served alcohol. Follow-
ing the Appellate Division’s decision in Untitled LLC, this 
Court finds that it would be premature to grant Defen-
dants’ motion without first holding a hearing where both 
parties have the opportunity to be heard with regard to 
the City’s application for injunctive relief.

3. Injunction Would Be Punitive
Defendants also argue that the NAL is remedial, not pu-
nitive in nature and that the restaurant has already been 
punished enough by the four-day closing. For the same 
reasons as discussed above, the Court finds that prior to 
making a decision the parties are entitled to a hearing on 
these issues.

4. Papasito
Finally, Defendants argue that the complaint should be 
dismissed against Papasito. They contend that Papasito is 
neither the owner of the building, nor the owner of the 
restaurant, but only a potential buyer of the premises who 
has no affiliation with the present ownership.

The City argues that it is unclear what ownership role 
Papasito has to the Premises. In support, the City offers 
a copy of a lease dated September 2011 that was entered 
into between Papasito Midtown Corp. and the landlord 
of the subject premises, 2728 Broadway HDFC. The City 
also offers an application that Defendant Papasito Mid-
town Corp., Inc. submitted in January 2012 for a liquor 
license to the SLA for the premises Papasito Mexican Grill 
and Agave Bar.

Looking at the Law - continued from page 9

The Court agrees with the City. NAL §7-706 permits the 
City to bring an action against “the person or persons con-
ducting, maintaining or permitting the public nuisance 
from further conducting, maintaining or permitting the 
public nuisance.” Based upon the documents submit-
ted to the Court, it is unclear what relationship Papasito 
had to the Premises during the relevant time period. The 
SLA printout annexed to the City’s papers indicates that 
the license is active for the “premises name: Tokyo Pop 
LLC, trade name: Papasito Mexican Grill,” but inactive 
for the “premises name: Papasito Midtown Corp Inc., 
trade name: Papasito Mexican Grill and Agave Bar.” The 
menu, which was submitted as Exhibit “B” by Defendants 
contains the name of the restaurant “Papasito Mexican 
Grill & Agave Bar.”. Based upon this, the lease and the 
liquor license application offered by the City, a hearing is 
required to determine the relationship of all Defendants 
to the Premises.

For the reasons stated above, the Court denies Defen-
dants’ motion in its entirety. Therefore, in accordance 
with the foregoing, it is

ORDERED that Defendant’s motion is denied.

Footnotes:
[1] Based upon these occurrences, the State of New York Division 
of Alcoholic Beverage Control commenced proceedings to cancel or 
revoke the liquor license of Tokyo Pop LLC/Papasito Mexican Grill in 
December 2011.
[2] Defendants begin this argument by stating that they were not 
charged with a violation of ABC Law §123; the summons they received 
only cited violations of ABC Law §65.1. They do not, however, explain 
the relevancy of these statements to this case. Under NAL there is no 
requirement that a defendant in a public nuisance case actually be 
charged with a violation of ABC Law §123.

* Aidan Moore served as NLLEA President from 2003-2004.
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