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Message from the President
Dear NLLEA Members,
It is my great honor to be able to address
you as the President of the National Liquor Law Enforcement Association and
I am proud to serve on a Board with such
great men as Rich Cologie, Jim Wilson,
Phillip Calvert and Ted Mahony. These men are dedicated
public servants and volunteer many hours to the NLLEA
in efforts to further the Association’s agenda.
First of all I want to acknowledge that the work each of you
do on a daily basis makes a difference in the communities
in which you serve. I know you and your agency don’t always get noticed for the “good stuff” you do in your communities, and that’s one reason why we need to do a better
job promoting the importance of what we do. We all know
when resources get stretched and budgets get slashed the
axe tends to fall pretty hard on liquor law enforcement.

We also know, and studies have shown, when liquor law
enforcement ceases to exist neighborhoods reap dramatic
ill effects. This year and beyond it is our goal as a Board
to do our part to help promote the value of liquor law enforcement and hopefully bring more attention to the importance of what we do.
For those of you that were not able to attend the conference in Anaheim, California this year, you missed one of
the best. We had standing room only attendance for our
opening ceremonies which featured the Orange County
Sheriff’s Color Guard and live performances of the National Anthems of the United States and Canada. Thank
you to Tim Gorsuch of the CABC, Chief John Welter of
the Anaheim PD, Sharie Cantelon of OJJDP, Bob Hohn of
NHTSA, Steve Wing of SAMHSA and Ted Mahony of NLLEA for their support of the NLLEA and the importance
of liquor law enforcement.
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The Anaheim Marriott was a great venue for a conference,
especially being able to enjoy the Disneyland fireworks every evening from the balcony of the hospitality room. A
special thank you is extended to Johnnetta Davis-Joyce for
her tireless efforts in making our conference a success.
One of the highlights of the conference was having Mike
Brown, Director of the Office of Impaired Driving and
Occupant Protection with NHTSA meet with the Board
and then present at a General Session. Mr. Brown, the
former Commissioner of the California Highway Patrol,
recognizes the importance of liquor law enforcement and
safe highways. In fact Mr. Brown acknowledged that the
NLLEA is the leader in coordinating nationwide liquor
enforcement efforts and has challenged the NLLEA to
provide data from across the nation on the correlation
between safe highways and liquor enforcement. Further,
Mr. Brown recommended that the NLLEA and NHTSA
create an umbrella agreement that would provide funds to
the Association for data projects. Bob Hohn has agreed to
prepare the agreement and submit it to NHTSA for review
and funding.
This Agreement and potential funding source is a milestone in the history of the NLLEA and moves us forward
toward self-sufficiency. As you know our MOU with PIRE
expires in June 2011. The NLLEA will be forever grateful
to PIRE for being a great partner in shepherding us along
over the past several years, and we will not forget them. I
can tell you after joining the Board one of the first things
I did was determine where I would be when this MOU expired, and I had my concerns. But now with our CDM
agreement and the NHTSA agreement in the works I am
breathing easier.
Another exciting change to the organization in moving us
forward is the hiring of Chris Curtis as our Project Director. Chris is the former Director of Enforcement for the
Virginia ABC as well as a Charter Member and Past President of the Association. Chris will manage the CDM data
project as well as the NHTSA projects as they come up.
We are extremely pleased to have Chris on board with us
because last year Ted Mahony spent many hours creating
spreadsheets and visual displays of the data that was collected from you or your agency. Ted did an amazing job
and this data is available on the Members Only section of
our web site.
I want to extend a formal welcome to Phillip Calvert from
Alabama as the new Sergeant-At-Arms. Phillip is a great

addition to the Board and was instrumental in updating
our Liquor Law Enforcement Officer Memorial by researching national databases to determine the state investigators/agents who have given their lives in the enforcement of liquor laws. A memorial presentation is available
to view on the web site.
Bob Hohn, one of the NLLEA’s biggest supporters, friend
and colleague is calling it a career…again. Bob has been
an advocate for the growth and independence of the NLLEA and has provided invaluable guidance to this Board
on moving the Association forward. We will miss Bob but
know that he is only a phone call or email away. Bob, enjoy
your life on the road and if your travels lead you to a future
conference we will expect to see you there!
The 24th Annual NLLEA Conference would not have been
as successful as it was without the support of Director Steve
Hardy and the California Alcoholic Beverage Control; especially the staff from the Santa Ana office and the Special
Operations Unit. Finally, a special thank you is in order
for Rebecca Ramirez for her devotion to the NLLEA and
for her assisting in the coordination of all that goes on with
the conference. Rebecca we couldn’t do it without you!
In closing, this past year we have made great strides toward self sufficiency and at the helm of this movement
was Ted Mahony. Ted will be remembered as the hardest working and most dedicated person to ever have held
the office of President of NLLEA. His tireless efforts in
collecting data for the CDM project, preparing letters of
support for allied agencies or putting together the weekly
News Clips will never be matched. Ted you have set the
bar very high and the Association is better for it. Thank
you my friend.
Remember, we have all taken an oath of office to uphold
the Constitution of the State and People we serve and to
that end we do our part to save lives; of which there is no
nobler act. So be safe and remember, “all that is necessary
for evil to triumph is for good men to do nothing”.
Be safe,

Steven Ernst
President
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This Just In

24th Annual Conference Enjoyed by All in Sunny SoCal!

This year’s 24th Annual Conference, Advancing Liquor Enforcement for a Better Tomorrow, was held at the Anaheim
Marriott in Anaheim, California. For three days in August,
NLLEA conference attendees gathered in conjunction with
the Office of Juvenile Justice and Delinquency Prevention’s
National Leadership Conference attendees to promote innovative alcohol law enforcement strategies and programs,
and have a little fun along
the way!

Unit) and Mark McCullough (CA ABC)
in which the presenters described what
source investigations entail as well as
provided recommendations for best
practices in conducting these important
investigations. Stimulating workshops
on fake IDs, the STOP Act and financial
investigations then followed prior to the
NLLEA Networking Lunch and Business meeting where
Phillip Calvert of the Alabama Alcoholic Beverage Control
Board was elected as the new NLLEA Sergeant-at-Arms.
Congratulations, Phillip! That evening the NLLEA banquet was held in the lovely Tiffany Terrace where members
were able to mingle prior to dinner and the swearing in of
the new officers.

On Friday morning
NHTSA Office Director
The conference began on
Mike Brown provided
Wednesday
afternoon
an excellent overview
with standing room only
of NHTSA initiatives to
for the NLLEA’s Opening
prevent impaired driving
Ceremonies. The speakalong with recommendaers - NLLEA President Left: President Ted Mahony. Right: Orange County Sheriff ’s
tions regarding how NLFrederick Mahony, Cali- Department Honor Guard
LEA member agencies
fornia ABC Chief Deputy
can get more involved.
Director Timothy Gorsuch, Anaheim Police Department Four additional workshops followed that covered alcohol
Chief John Welter, Associate Administrator for Alcohol vendor enforcement, illegal gambling, law enforcement’s
Policy Steve Wing of SAMHSA and past conference alums role in large outdoor gatherings, and deemed approved
Sharie Cantelon from OJJDP and Bob Hohn of NHTSA and social host ordinances. That afternoon the Law En– provided an overview of alcohol law enforcement ef- forcement Luncheon was held where the NLLEA awards,
forts that have included multiple partnerships and other among others, were presented (see “2010 Law Enforcesuccessful collaborations used to protect public safety on ment Awards”).
all levels. The Orange County Sheriff ’s Department was
on hand to present the colors and Tiffanie Levin and Eric The NLLEA Executive Board was very pleased with the
Ramirez sang the US and Canadian national anthems. Af- outcome of this year’s conference, thanks in no small part
ter the opening session, NLLEA members attended the to the co-hosting of the conference by the California AlcoPresident’s Reception in the Presidential Suite and enjoyed holic Beverage Control. CABC representatives went above
being able to watch the nightly Disneyland fireworks from and beyond the call of duty in conducting workshops,
the Suite’s balcony.
speaking at press events, coordinating the ride along exercises and generally highlighting the great work their agency
Thursday morning began with NLLEA General Session, does. Thanks again for a great conference, and keep your
“Source Investigations: Getting to the Provider”, led by eyes on your inbox for more information on the 25th AnChris Curtis (PIRE), SuAnn Cook (Ohio Investigative nual Conference, coming in January! 
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2010 Law Enforcement Award Recipients
At this year’s 24th Annual Conference in Anaheim, CA,
the NLLEA had the opportunity to recognize the following members and agencies for their outstanding work in
the field of liquor law enforcement.
John W. Britt Community Service Award
The John W. Britt Community Service Award is named
for a former Deputy Director for Operations for the North
Carolina Alcohol Law Enforcement Division who died unexpectedly in 1995. John Britt was also a charter member
and past president of our Association.
This year the John W. Britt Community Service Award
went to the Montgomery County Keeping it Safe (KIS) Coalition on Under 21 Alcohol Prevention, a volunteer-run
community group that seeks to reduce alcohol abuse for
youths less than 21 years old. Based on the Communities
Mobilizing for Change of Alcohol model, the KIS Coalition
works closely with the Montgomery County Department
of Liquor Control and local police to run alcohol-related
educational programs.
Annual programs consist of a limousine training around
prom time to educate drivers on state alcohol laws pertaining to vehicles for hire and best practices and contracts for
escorting teens; a teen alcohol poisoning poster contest, addressing what alcohol poisoning is and what teens should
do if they identify someone who has it; and a student video
contest where middle- and high-school students create a
30-second public service announcement, which is then
promoted throughout the county for the rest of the year.
Along with its popular youth programs, the KIS Coalition
also serves to bring together local non-profits, government
agencies, and volunteers for the purpose of under-21 alcohol access prevention and public awareness. While representatives from the KIS Coalition were not able to receive
the award while at the conference, the NLLEA congratulates them on their success in mobilizing an outstanding
coalition.
Most Innovative Liquor Law Enforcement Program
The NLLEA’s Award for Most Innovative Liquor Law Enforcement Program is given in recognition of effective
programs, programs that have produced positive changes
in community alcohol-related problems, or programs that
have resulted in new efficiencies or fiscal saving for liquor

Left to Right: NLLEA President Ted Mahony, VABC Education
Coordinator Robert Jackson, US Naval Safety Center Audio/
Visual Expert Nate Ballard, US Naval Safety Center Master
Chief Dominick Torchia, VABC Special Agent in Charge Joseph
Cannon, VABC Director Frank Monahan, and NLLEA Vice
President Steven Ernst

law enforcement. The Virginia Department of Alcoholic
Beverage Control’s Military Outreach on Alcohol Incident Prevention, began in 2008 when the Virginia ABC
joined forces with the U.S. Army and Navy to communicate an important message to the more than 120,000 service members in and around Norfolk’s Naval Base and the
Army bases at Fort Eustis and Fort Story: “Don’t let alcohol
stand in the way of your future.” Starting in July 2008, the
VA ABC delivered drinking and driving prevention materials and customized fact sheet outlining Virginia’s alcohol
laws and penalties to the Norfolk Naval Base, Fort Story,
and Fort Eustis for distribution. At the end of 2008, public
service announcements starring ABC Commission Esther
Vassar and General Andrew Bowes, Garrison Commander
for Fort Eustis and Fort Story, were released. At this time,
the base Public Affairs Unit was created. This as well as
future PSA’s urging soldiers who choose to drink to do so
responsibly, was seen by the entire military communities
of Fort Story and Fort Eustis. Similar PSA’s were developed
in 2009 for the Norfolk Naval Base.
By August 2009, the Navy-ABC public service announcements had been viewed more than 4,800 times ; Public service announcements starring 2009 Miss Virginia Caressa
Cameron were viewed online more than 28,000 times
and were shown on four major network television channels during peak times such as NHL and NFL games. The
VA ABC also partnered with the Virginia Department of
Veterans Affairs and the Virginia Department of Motor
Vehicles as well as local retail establishments to kick off
the Safe-Ride Home program, which among other things
encourages soldiers who have had too much to drink to
Continued on page 5
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Law Enforcement Awards - continued from page 4

ask a manager on duty for a free taxicab certificate to cover
their fare home. For all of these excellent initiatives, the
VABC, in partnership with the US Naval Safety Center
were awarded the NLLEA’s 2010 Most Innovative Liquor
Law Enforcement Program of the Year.

Liquor Enforcement Agency of the Year

Liquor Enforcement Officer of the Year

Left to Right: NLLEA President Ted Mahony, CABC Chief
Deputy Director Timothy Gorsuch, CABC Director Steve
Hardy, NLLEA Vice President Steven Ernst

Left to Right: NLLEA President Ted Mahony, Investigator
Steven Newell, Kentucky Alcoholic Beverage Control, NLLEA
Vice President Steven Ernst

The Liquor Enforcement Agent of the Year Award is given
for acts of heroism or bravery, creativity resulting in innovative programs, recognition by peers and/or the local
community, or other actions that enhance the image of an
agency or law enforcement in general.
Investigator Steven Newell of the Kentucky Alcoholic
Beverage Control is, in the words of his nominator, “the
epitome of … public service and dedication.” In 2009, Investigator Newell entered a burning building and helped
evacuate its elderly residents. For this, he has been recognized by the Lexington Division of Police with their Meritorious Service Award for 2009, and by his peers as ABC
Investigator of the Year.
In addition to his life saving actions, he is involved in numerous aspects of alcoholic beverage control and law enforcement throughout the state. He currently sits as a Board
Member on the Kentucky Peace Officers Association. He is
responsible for ensuring that each ABC investigator who
loses their life is remembered, and the ceremonies that he
organizes “rival any in the state.” He is active in research
and development of new equipment and acts as a liaison
throughout this process. For his outstanding acts of public
service, Steven Newell was selected to be the 2010 Liquor
Law Enforcement Agent of the Year Award.

This year the NLLEA’s Liquor Enforcement Agency of the
Year goes to an agency that has much to be proud of. The
California Alcoholic Beverage Control has been effective
in working with local law enforcement to emphasize law
enforcement partnerships during the economic downturn
and reaching out to associations and community organizations in an effort to increase compliance through stronger enforcement and educating businesses on alcohol laws.
Their innovative programs include the TRACE program,
wherein the CA ABC is notified when an ABC listed outlet
may be responsible for furnishing alcohol to minors that
result in serious incidents such as car crashes or overdoses.
This program resulted in 134 arrests of individuals and
more than 80 accusations filed against businesses that sold
alcohol to minors.
Another program, the Grant Assistance Program, continues to push its innovative approach to broaden and increase
the level of alcoholic beverage enforcement by working in
partnership with cities and counties to develop an effective, comprehensive, and strategic approach to eliminating
the crime and public nuisance problems associated with
problem alcoholic beverage outlets. This program currently funds 37 local law enforcement agencies.
The Agency was named “Law Enforcement Agency of the
Year” by the Neighborhood Market Association, and their
programs have garnered National attention with segments
on ABC’s Good Morning America and other local news
outlets. For these and many, many more reasons, the NLLEA was very pleased to present the 2010 Award for Liquor
Enforcement Agency of the Year to the CA ABC.
Congratulations to all of the 2010 NLLEA award recipients! 
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New Research

Australia: Earlier Pub Closing Times Reduce Alcohol Violence
Source: Join Together
September 23, 2010
An Australian study found that restrictions on pub closing times in Newcastle, New South Wales, reduced assault
rates in the city by 37 percent, the Newcastle Herald reported Sept. 16.
Earlier closing times were instituted to combat high rates
of alcohol-related violence in the city, according to lead
author, Kypros Kypri, Ph.D., associate professor of medicine and public health at the University of Newcastle, Callaghan, New South Wales.
The 14 business-district pubs subject to the restrictions
closed at 3 a.m. as of March 2008 (relaxed to 3:30 a.m. in
July 2008). Kypri’s team analyzed police records before
and after the restrictions were imposed and found that assault rates had fallen from 99 per quarter to 67 per quarter.
Assaults after 3 a.m. fell by two-thirds, while assaults between 10 p.m. and 3 a.m. fell by more than 25 percent.

According to Kypri, some people believed limiting the restrictions to business-district pubs would simply shift the
violence elsewhere. “We tested this displacement hypothesis and found no such effect,” he said.
“One has to wonder what sort of reduction in harm would
occur if licensed premises across Australia were to cease
serving alcohol at 2 a.m., as is required, for instance, everywhere in California, and how many serious injuries
could be prevented,” said Kypri.
The study was published online Sept. 15 in the journal Addiction. 

Recent Research on the Privatization
of State Alcohol Control Systems
The current initiatives to privatize the state alcohol control systems in Virginia and Washington have received
plenty of press over the last six months. While the NLLEA does not take a stand on the issue of control versus
license systems, the NLLEA Executive Board has issued a
statement regarding the importance of adequate enforcement resources should any state experience an increase
in the number of licensed alcohol outlets. To review this
statement, please click here: http://www.nllea.org/pressreleases.htm.
In addition, for those who may wish to keep current on
recent research regarding this issue, a recent study by
Norstrom, et al., on the privatization of Sweden’s retail
alcohol sales was recently published in Addiction and
found that, depending on the type of privatization, total
alcohol consumption in Sweden will increase by 17-37%

with thousands more alcohol-related deaths, assaults and
impaired driving offenses per year. Summary fact sheets
that highlight other research findings on alcohol control
and public safety impacts are also available on the Marin
Institute website: http://www.marininstitute.org/site/resources/fact-sheets.html. 
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Liquor Enforcement Around the Nation

Kentucky Department of Alcoholic Beverage Control (ABC)
News: Enforcement on the Front Lines
By Nathan Jones
Kentucky Dept. of Alcoholic Beverage Control
During the month of August, the Kentucky ABC Division of Enforcement engaged in Targeted Enforcement
Details (TED) across the commonwealth of Kentucky.
The priorities of TEDs include supporting local law enforcement in controlling illegal alcohol activity and also
providing a presence to deter such activity from occurring, much of which involves underage access to alcohol.
Investigators wrote 101 citations at fairs and festivals
around Kentucky. Working around college campuses
during August, investigators issued 108 citations, the majority of which pertained to underage drinking.
On August 18, acting upon a complaint, investigators discovered an illegal gambling operation at a licensed premises in Jefferson County consisting of an illegal poker

game in the back room. The licensee, who also facilitated
the game, was charged criminally and administratively
with permitting gambling, promoting gambling and possession of gambling records. Evidence included $3,195.00
in cash and a notebook documenting the buy-ins.
Another proactive program of the ABC Enforcement
Division is to conduct continuous alcohol compliance
checks with Operation Zero Tolerance (OZT). The program aims to maintain retailer compliance to alcohol
laws above 90%. Investigators checked 402 retail outlets
with underage investigative aides (IA) who attempted to
purchase alcohol. Of the outlets checked, 25 sold to the
IA, resulting in 25 alleged violations of KRS 244.080(1)
Retail sales to certain persons prohibited for a compliance rate of 94%. These 25 licensed premises will face
criminal charges as well as administrative charges for
selling alcohol to a minor. 

Boise PD and Idaho Alcohol Beverage Control
Keep Busy This Fall!
By Jermaine Galloway
Boise Police Department
For a two week stretch in late August and early September
the Boise Police Department and the Idaho State Police,
Alcohol Beverage Control partnered for back to school patrols to reduce underage drinking and adult alcohol providers.
During the first weekend of school, Boise Police Department ran consecutive party patrols in an attempt to reduce
loud underage drinking parties and community disorder
problems.  Both patrols were comprised of five Boise Police Officers and one Juvenile Probation Officer. The six
officer teams issued the following citations during the two
night patrol for a total of 119 violations and 6 individuals
arrested:

84-Underage drinking citations
14-Open container violations
4-Providing false information
3-Felony drug possession
3-Frequenting a place where drugs are used/sold
2-Resisting and obstructing officers
1-Providing alcohol to minors
5-Disorderly house
1-Urinating in public
1-Public intoxication
1-Fake ID
6-Arrests
The following weekend Boise Police and Idaho State Police placed their focus on adult providers during a shoulder tap operation. During this operation agencies used 3
minor decoys (two female and one male).  The decoy operation was focused near businesses with higher alcohol
Continued on page 8
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sales and near the university. Overall 19 people received
a total of 25 charges. One of the adults who purchased
was on felony probation. A local bar was cited for allowing
minors to loiter inside the establishment, and also serving alcohol to a minor after checking the ID two separate
times. During the operation a female minor who had been
consuming alcohol was located with a .21 BAC. A total
146 cans/bottles of alcohol were purchased for the minors
during this operation, including some alcoholic energy
drinks. The failure rate of people willing to purchase alcohol for minors was approximately 30%. At one point
during the operation the failure rate was closer to 50%.
The charges include:
-14 Adults were cited for providing alcohol to minors
-1 Bartender charged for allowing a minor to loiter
-3 Minors charged for underage drinking
-2 Open containers of alcohol
-1 Assault
-1 Possession of marijuana
-1 Driving without privileges

«

-1 Trespassing
-1 Littering
Later in September the Boise Police put on retailer training for over 40 Boise based bars and retailers. The training
consisted of learning to recognize fake IDs, over service
and the City of Boise server training requirements. Each
training session was interactive and the goal was to provide the retailers with the tools needed to quickly detect
and locate fake IDs as well as make retailers aware of the
acceptable forms of ID and the laws associated with Idaho
ID cards and driver’s licenses. The overall training lasted
about 1.5 hours and included a fake ID practical that the
group enjoyed along with laws and city codes. In addition
to the training, BPD officers went to many of the establishments in the Boise State University district to meet with
business managers, and confirm that the establishments
were following alcohol regulations. The feedback was outstanding, and there will hopefully be another free class offered citywide around spring break 2011. 

Looking at the Law

“Tubin.......On a Sunday Afternoon.”
by Aidan J. Moore, JD*
On August 19, 2010, the Mississippi
Supreme Court, en Banc, handed down
their opinion in the case of Perry v. The
Board of Supervisors of Pike County
2009- CA-00243-SCT (MSSC).
Appellants Wendy Ryals and Ronald
Perry each own inner tube, canoe, and kayak rental businesses on the Bogue Chitto River and Topisaw Creek in
Pike County. After the Pike County Board of Supervisors enacted an ordinance prohibiting the possession and
consumption of alcoholic beverages on portions of the
two waterways, Ryals and Perry filed a bill of exceptions
in the Pike County Circuit Court. Aggrieved by the circuit court’s dismissal of the bill of exceptions, they have
appealed to the Mississippi Supreme Court.

Issue

The issues on appeal to the Court were:
(1) Whether the Board of Supervisors has exceeded its
statutory authority in passing an ordinance prohibiting
the (a) possession and (b) consumption of alcoholic beverages on portions of the Bogue Chitto River and Topisaw Creek, and
(2) Whether the enactment of the ordinance was arbitrary
and capricious or unsupported by substantial evidence.

The Facts of the Case

Topisaw Creek is a tributary of the Bogue Chitto (Choctaw for “big creek”) River. The river itself begins in Lincoln County, Mississippi, just south of Brookhaven, at the
confluence of the East Bogue Chitto and the West Bogue
Chitto Rivers. The main stem of the Bogue Chitto meanders southeasterly through Pike and Walthall CounContinued on page 9
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Law Corner - continued from page 8

ties, then flows into Louisiana, where it merges with
the Pearl River. Ryals v. Pigott, 580 So.2d 1140, 1144-45
(Miss. 1990). Recreationists enjoy floating Topisaw Creek
and the Bogue Chitto River on inner tubes, canoes, and
other small watercraft. Historically, some of the boaters
and floaters have possessed and consumed alcoholic beverages as they traversed these pristine waters.
Following years of complaints from riparian land owners
and law enforcement officers of problems allegedly related to alcohol consumption on these waterways, including excessive littering, lewd behavior, disturbances of the
peace, use of profane language, and possession and consumption of alcohol by minors, the Pike County Board
of Supervisors conducted a public hearing at which residents of Pike County were afforded the opportunity to
speak for or against a proposed ban on the consumption
and possession of alcoholic beverages on portions of Topisaw Creek and the Bogue Chitto River. A month after
the hearing, the board unanimously enacted an ordinance prohibiting the possession and the consumption
of alcohol beverages, namely “wine, beer, ale, or other
liquid containing alcoholic (sic), intended for beverage
purposes.” The ordinance reads, in relevant part:
It is unlawful for any person to possess or consume alcoholic beverages of any type or description, on the waters
of the Bogue Chitto River from the Holmesville Bridge
downstream to the water park, and on the Topisaw Creek
from the Leatherwood Bridge downstream to its place of
merger into the waters of the Bogue Chitto.
The ordinance notes that, prior to the enactment of the
ordinance, the board had become aware of numerous
drownings and other serious accidents resulting in bodily injury caused by excessive consumption of alcoholic
beverages.
Appellants Ryals and Perry (hereinafter “business owners”) own business enterprises which rent inner tubes,
canoes, and kayaks to customers for use on the Bogue
Chitto River and Topisaw Creek. Believing themselves
aggrieved by the enactment of the ordinance, the business owners filed a Notice of Appeal with the Pike County Circuit Court, attaching a copy of the ordinance and
a proposed Bill of Exceptions. After the board’s president
and the board’s attorney modified and signed the Bill of
Exceptions, the board filed its Response in Nature of Answer to Notice of Appeal, and a hearing was held on the
Bill of Exceptions in the Pike County Circuit Court.[1]
At the hearing, Pike County Sheriff Mark B. Shepherd

testified that numerous persons owning land adjacent to
the Bogue Chitto River and Topisaw Creek had reported
alleged alcohol-related offenses over the years, including minors in possession of alcohol and public drunkenness. Sheriff Shepherd also testified that one alcoholrelated drowning had occurred in 2003, and that other
alcohol-related injuries commonly had occurred on the
two streams.
Master Sergeant Troy Travis of the Mississippi Highway
Safety Patrol testified that he had worked at numerous
drivers’ license checkpoints in the area, and that these
exercises had resulted in multiple arrests of intoxicated
drivers allegedly leaving the Bogue Chitto Water Park,
a frequently used exit point of the Bogue Chitto River.
Master Sergeant Travis averred that many of the intoxicated drivers had informed him that their intoxication
was the result of their having consumed alcohol while
floating down the Bogue Chitto River and/or Topisaw
Creek.
Lane Ball, an administrator of the Mississippi Department of Wildlife, Fisheries and Parks, testified that in
2001, that department had received complaints about an
alleged drinking and trespassing problem on the Bogue
Chitto River. Ball testified that after the department had
begun investigating activities on the river, it became apparent that the great number of infractions being committed there prevented the department from patrolling
the area adequately. Ball also presented statistical information on the number of citations issued for public
drunkenness and for minors in possession of alcoholic
beverages, noting that, between 2000 and 2005, the number of citations totaled 1, 381, with 143 of those citations
having been for minors in possession of alcoholic beverages, and twenty-one of the 1, 381 citations having been
for public intoxication. Ball also opined that the vast majority of other offenses, including trespassing and possession of controlled substances, had been linked to alcohol
consumption on the two streams.
The business owners also testified at the circuit court
hearing, and both averred that the amount of commercial activity on the streams had been reduced drastically
by the enactment of the ordinance. Ryals said that she
had suffered a 90% loss of business since the ban of alcoholic beverages had become enforceable, and Perry
testified that, prior to the ban, he had been renting five
or six hundred tubes per day, and that, after the ban had
become enforceable, his tube rentals had been reduced to
Continued on page 10
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less than one hundred tubes per day.

(a) Possession

Following the hearing, the circuit court issued a Memorandum Opinion and Order, upholding the ordinance
and finding that the ordinance “is neither in conflict with
a State statutory scheme, nor arbitrary and capricious in
its application or enforcement.” After the business owners’ post-trial motions were denied by the trial court, they
appealed to this Court.

With regard to the possession of alcoholic beverages
containing more than five percent alcohol by weight, the
Mississippi Code provides: . . . the manufacture, sale,
distribution, possession and transportation of alcoholic
beverages shall be lawful, subject to the restrictions hereinafter imposed, in those counties and municipalities of
this state in which, at a local option election called and
held for that purpose under the provisions of this chapter,
a majority of the qualified electors voting in such election
shall vote in favor thereof. Miss. Code Ann. §§ 67-1-5, 673-7 (Rev. 2005) (emphasis added).

Standard of Review

“The standard of review of an order of a Board of Supervisors is the same standard which applies in appeals
from the decisions of administrative agencies. The decision of the board will not be disturbed unless its order
‘was unsupported by substantial evidence; was arbitrary
or capricious; was beyond the [board’s] scope or powers;
or violated constitutional or statutory rights of the aggrieved party.” (Citations omitted).

The Court’s Analysis

I. Whether the Board of Supervisors exceeded its statutory
authority in prohibiting the possession and the consumption of alcoholic beverages on portions of the Bogue Chitto
River and Topisaw Creek.
The board of supervisors of any county shall have the
power to adopt any orders, resolutions or ordinances
with respect to county affairs, property and finances, for
which no specific provision has been made by general
law and which are not inconsistent with the Mississippi
Constitution, the Mississippi Code of 1972, or any other
statute or law of the State of Mississippi. Miss. Code Ann.
§ 19-3-40(1) (Rev. 2003).
If a county or municipality passes an ordinance which
stands in opposition to the law as pronounced by the legislature, the ordinance, to the extent that it contradicts
state law, will be found void by this Court, as the laws of
this state supersede any and all local ordinances which
contradict legislative enactments. Id. (citing Watkins v.
Navarrette, 227 So.2d 853, 855 (Miss. 1969)); Collins v.
City of Hazlehurst, 709 So.2d 408, 411 (Miss. 1997) (citing City of Amory v. Yielding, 34 So.2d 726, 728 (Miss.
1948)). Accordingly, the question this Court must answer
is whether state statutory enactments contradict the Pike
County ordinance, which criminalizes the possession
and consumption of alcoholic beverages on the specified
portions of the Bogue Chitto River and Topisaw Creek.

As for beer and light wines, the Mississippi Code provides that, unless a majority of the duly qualified electors
votes to prohibit the sale or possession of such beverages,
“[i]t shall be lawful . . . in this state to transport, store, sell,
distribute, possess, receive, and/or manufacture wine and
beer of an alcoholic content of not more than five percent
(5%) by weight. Miss. Code Ann. §§ 67-3-5, 67-3-7(1), 673-13(1) (Rev. 2005) (emphasis added).
Thus, Mississippi statutes explicitly provide for the lawful possession of alcoholic beverages in this state. Unless
the voters of a county or municipality elect to prohibit
the possession of beer or light wines within the political
subdivision (county or municipality), possession of those
beverages is lawful. Miss. Code Ann. §§ 67-3-5, 67-3-7(1),
(2) (Rev. 2005). If a majority of the qualified electors votes
in favor of legalizing the possession of alcoholic beverages containing more than five percent of alcohol by weight,
Mississippi Code Section 67-1-7(1) makes it lawful to possess those beverages in that county or municipality. Miss.
Code Ann. § 67-1-7(1) (Rev. 2005).
In this case, the record reveals that the residents of Pike
County have not voted to prohibit the sale and possession
of beer and light wines, and that the possession of those
beverages has been legal there since 1934, when the legislature ended the era of prohibition of those beverages
in Mississippi. The record also establishes that, in 1966,
following the effective date of the Local Option Alcoholic
Beverage Control Law, a majority of the electors in Pike
County voted to legalize the manufacture, sale, distribution, possession, and transportation of alcoholic beverages containing more than five percent alcohol by weight.
Thus, Pike County is a “wet” county for beer, light wine,
and liquor, and controlling legislative enactments provide that a person may not be prosecuted merely for posContinued on page 11
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sessing an unopened alcoholic beverage in Pike County,
with very few exceptions.[2]
Because the Pike County ordinance makes it unlawful
to possess alcoholic beverages on portions of the Bogue
Chitto River and Topisaw Creek, the ordinance stands
in opposition to Code Sections 67-1-7 and 67-3-5, which
make it legal to possess alcoholic beverages in Pike
County, subject only to several statutory exceptions. Accordingly, the possession provision is void, as “[i]t is well
established that in any conflict between an ordinance
and a statute, the latter must prevail.” Collins, 709 So.2d
at 411 (quoting Watkins, 227 So.2d at 855).
If the Pike County Board of Supervisors has the authority
to prohibit the possession of alcoholic beverages on Topisaw Creek and the Bogue Chitto River, which it does not,
nothing prevents the board’s imposing prohibition anywhere or everywhere in the county. This would amount
to a majority of a five-person board’s having the power to
override the will of a majority of the county’s voters. Such
is clearly contrary to this state’s established law. The Pike
County Board of Supervisors, however well intentioned,
has exceeded its authority in this instance.
b) Consumption
The provision of the ordinance prohibiting consumption
of alcoholic beverages on portions of the two specified
waterways is a different creature. Mississippi Code Sections 67-1-7 and 67-3-65 expressly make it legal to possess
alcoholic beverages within Pike County; however, these
statutes are silent on the issue of consumption. Moreover,
no other Mississippi statute announces the legislature’s
will to regulate the matter of consumption of alcoholic
beverages in wet counties.
In Maynard v. City of Tupelo, this Court considered a Tupelo municipal ordinance which prohibited “commercial
establishments in Tupelo from allowing consumption of
alcohol between the hours of midnight and 7 a.m.” Maynard v. City of Tupelo, 691 So.2d 385, 386 (Miss. 1997). The
ordinance did not penalize individuals who possessed
alcohol, but limited the penalties to the commercial establishments which allowed their patrons to consume alcohol or possess open containers on such establishments’
premises. Id. at 388. In upholding the ordinance, this
Court noted: The Legislature has not clearly expressed
an intent that the consumption of alcoholic beverages, as
opposed to the mere possession thereof, be permitted with-

out limitation in wet areas. Absent such a clear expression of intent . . . this Court will allow the ordinance to
stand. Id. (emphasis added).
Because the legislature has not spoken directly on the issue of consumption of alcoholic beverages in wet counties, the Pike County provision relating to consumption
of alcoholic beverages on the specified portions of the
two streams does not contradict any state statute; therefore, the Pike County Board of Supervisors was within
the power granted to it by Section 19-3-40(1) to enact and
enforce that provision of the ordinance. Miss. Code Ann.
§ 19-3-40(1) (Rev. 2003).
(II) Whether the Board of Supervisors’ adopting the ordinance was arbitrary and capricious or unsupported by
substantial evidence.
As noted above, “[t]he decision of the Board will not be
disturbed unless its order ‘was unsupported by substantial evidence; was arbitrary or capricious; was beyond the
[Board’s] scope or powers; or violated the constitutional
or statutory rights of the aggrieved party.’” A & F Properties, LLC, 933 So.2d at 299-300 (citing Ladner v. Harrison County Bd. of Supervisors, 793 So.2d 637, 638 (Miss.
2001) (citing Barnes v. Bd. of Supervisors, DeSoto County,
553 So.2d 508, 511 (Miss. 1989))). A “decision is arbitrary
when it is not done according to reason and judgment,
but depending on the will alone. An action is capricious
if done without reason, in a whimsical manner, implying
either a lack of understanding of or disregard for the surrounding facts and settled controlling principles.” Limbert v. Miss. Univ. for Women Alumnae Ass’n, Inc., 998
So.2d 993, 1000 (Miss. 2008) (quoting Miss. Dep’t of Human Servs. v. McNeel, 869 So.2d 1013, 1018 (Miss. 2004);
Miss. State Dep’t of Health v. Natchez, 743 So.2d 973, 977
(Miss. 1999)).
Here, the record reveals that, prior to enacting the ordinance, the Pike County Board of Supervisors had been
confronted with a plague of illegal activity and public
nuisances on the Bogue Chitto River and Topisaw Creek,
including littering, drug possession, public profanity, indecent exposure, disorderly conduct, trespassing, minors
in possession of alcohol, and public drunkenness. During a relatively brief number of years, numerous alcoholrelated arrests had been made. Peace officers averred that,
because of the number of infractions being committed
on the two streams, officers were unable to patrol the vicinity in a manner that ensured the safety of those visitContinued on page 12
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ing the river and the creek. Other Pike County residents
and land owners testified at the board’s hearing and at
the circuit court hearing that intoxicated river and creek
goers commonly had trespassed on their land, and that
lewd verbal and sexual conduct frequently had been committed by drunk patrons of the waterways.
Given the evidence with which it was presented, it cannot
be said that the board’s decision to prohibit the consumption of alcoholic beverages on the Bogue Chitto River
and Topisaw Creek was without reason, or that the board
lacked an understanding of the surrounding facts. That
being the case, the adoption of the disputed ordinance
was not arbitrary or capricious, and this issue is without
merit.

Conclusion

To the extent that the Pike County ordinance undertakes
to prohibit the possession of alcoholic beverages on the
Bogue Chitto and Topisaw waterways, it is hereby declared null and void, as it stands in opposition to Mississippi Code Sections 67-1-7 and 67-3-5, which make it
legal to possess alcoholic beverages everywhere in Pike
County, except in those places statutorily specified. See
supra n.2. The ordinance’s ban of alcohol consumption,
however, is valid and enforceable, and shall remain in full
force and effect, unless and until it is lawfully repealed or
modified by the Board of Supervisors, because this portion of the ordinance does not conflict with state law, and
because the board did not act arbitrarily or capriciously
in its enactment.

AFFIRMED IN PART; REVERSED AND RENDERED IN
PART...Dissenting opinion of Justice Carlson omitted. 
Footnotes:

[1]Mississippi Code Section 11-51-75 (Rev. 2002) provides that the
circuit court sits as an appellate court in cases presented by bills of
exceptions. See, e.g., City of Greenwood v. Henderson, 84 Miss. 802, 37
So. 745 (1905) (appeal on bill of exceptions “must be heard and decided
on the record so made, and cannot be considered on oral testimony”);
but see, e.g., Electronic Data Sys. v. Miss. Div. Of Medicaid, 853 So.2d
1192, 1200-02 (Miss. 2003) (original action commenced in chancery
court appropriately treated as administrative appeal, although chancellor conducted two-day hearing in which sworn testimony and exhibits
were received into evidence). Here, the board presented eight witnesses
at the circuit court hearing, and the business owners called five. Given
that neither party contends that the circuit court erred in conducting
an evidentiary hearing, this Court will not address the propriety of the
circuit court’s having conducted such a hearing in the case at hand.
[2] A nonexhaustive list of reasons for which a person may suffer legal
consequences for mere possession of an unopened alcoholic beverage
in Pike County includes: 1) that he or she is under the age of twentyone years, see Miss. Code Ann. §§ 67-3-70(1), 67-1-81 (Rev. 2005); 2)
that he or she possesses the beverage on the premises of any correctional facility within the state, see Miss. Code Ann. § 97-31-35 (Rev. 2006);
or 3) that the possession of an alcoholic beverage violates a term or
condition of his or her probationary or post-release supervision status,
see Miss. Code Ann. § 47-7-35 (Miss. 2004).
[3]The business owners also cite an excerpt from Section 67-1-11(4),
which essentially reads the same as 67-1-7. Section 67-1-11(4) states, in
pertinent part: If, in such election, a majority of the qualified electors
participating therein shall vote in favor of the proposition, this chapter
shall become applicable and operative in such county and the manufacture, sale, distribution and possession of alcoholic beverages therein
shall be lawful to the extent and in the manner permitted hereby.
Miss. Code Ann. § 67-1-11(4) (Rev. 2005).

* Aidan Moore served as NLLEA President from 2003-2004.
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