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Message from the President
Dear Fellow NLLEA Members,
We are quickly approaching summer
and the Annual Conference – where
has the year gone? I sincerely hope that
you and your loved ones are able to find
the time to rest and relax this summer.
However, it is during these times that we must remain vigilant and make every effort to keep our communities safe.
As we are all aware, the challenging economy has had an
impact on liquor law enforcement. Budgets have been reduced, dues are unable to be paid, travel has not been approved, and some agencies are facing drastic cuts. I would
like to personally thank the leaders in this organization
who were able to find a way to send officers and agents
to the Annual Training Academy. The Training Academy
was a success with over forty attendees. Also, it would

not be possible to hold the training academy without the
support of the agencies that send instructors – thank you
for going the extra mile to make sure that attendees and
instructors were able to attend and contribute to this wonderful learning experience.
If you have not already done so, please make your reservations to attend the 23rd Annual Conference being held
in Dallas, Texas. Again, we will be partnering with the
National Leadership Conference and encourage members
to participate in sessions from both conferences. In the
interest of helping to reduce expenses related to attending, the Opening Ceremonies will be Wednesday, August
12th at 5:00 in the evening. Most people will be able to
travel during the day on Wednesday, thereby saving on
lodging. We will conclude the conference with a Texas
style barbeque on Friday, August 14th. We are encouraging every agency member to make sure that at least one
Continued on page 2
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member participates in the NLLEA networking lunch followed directly by the annual business meeting on Thursday, August 13th. It is crucial that your voice is heard as
the Association moves forward. Last but not least, make
plans to attend the Law Enforcement Awards luncheon
where the NLLEA recognizes outstanding members and
the Underage Drinking Enforcement Training Center
recognizes partnerships with law enforcement on Friday,
August 14th.
Never has it been clearer to me that the dedication and
commitment of our membership is the heart of this Association. Many of our long standing members have found
a way, despite budget cuts, to participate in ongoing Association events such as the Training Academy and the
upcoming Conference. And many of our newer members

«

have expressed interest in stepping into leadership roles in
the future. Please accept my thanks and appreciation for
the work that you do every day to keep your communities
safe and enforce liquor laws. I am proud to have served
this past year as President of an Association that prides itself on supporting each other through the difficult times.
I look forward to seeing many of you at the upcoming annual conference in Dallas, TX. Please contact me at csumner@nllea.org or 662.680.7133 if you have any questions
or suggestions for the future.
May you travel safely,

Charles Sumner, President

NHTSA Corner

Buzzed Driving Is Drunk Driving
by Bob Hohn
At the National Highway Traffic Safety Administration
(NHTSA), the battle against drunk driving goes beyond
the annual Drunk Driving. Over the Limit. Under Arrest.
Crackdown. High-visibility enforcement has been proven an effective tool in the national arsenal against drunk
driving. But traditional law enforcement clearly lacks the
resources to run a 24/7 high-visibility impaired driving
crackdown every day of the year.
However, people do drive impaired every day of the year.
And people do die as a result. To maintain public awareness of the dangers and consequences of drunk driving,
NHTSA enhances its enforcement messages and crackdowns with social norming messages and campaigns.
Specifically to reach and educate young men 21-34 (who
are among those most likely to be involved in impaired
driving incidents), NHTSA teamed with the Advertising
Council to create the “Buzzed Driving Is Drunk Driving”
campaign. Typically, when this target audience has a few
drinks, whether at home or a bar, they think of themselves

and their peers as being “buzzed,” not as being “drunk.” For
this group, the term “drunk” applies only to someone who
is “completely out of control” or “obviously impaired.”
The objective of the “Buzzed Driving Is Drunk Driving”
campaign is to make this audience aware that they can
be impaired after having “just a few” drinks — and that
“buzzed driving” carries all the risks of “drunk driving.”
Often, the “Buzzed” campaign message is coupled with
the “Designate a Sober Driver” message.
Liquor Law Enforcement Agents are in a unique position
to help NHTSA and traditional law enforcement reach
people before they drink and drive — right at the point
of sale. By working with retailers, bars, nightclubs and
restaurants willing to place “Buzzed Driving Is Drunk
Driving” posters and other promotional material in their
establishments, we can help keep this important message
in front of its intended audience and all potential drunk
drivers every day of the year.
NHTSA kicked off 2009 with a St. Patrick’s Day “Buzzed
Driving Is Drunk Driving” planner. However, several upContinued on page 3
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NHTSA Corner - continued from page 2

coming holiday periods have been identified as opportunities to promote the “Buzzed Driving is Drunk Driving”
social norming message, bridge the gap between enforcement activities, and fight impaired driving throughout the
year:
• Halloween (Oct. 25 – 31, 2009)
IMPAIRED DRIVING
Primary Message: Buzzed Driving Is Drunk Driving
• Thanksgiving Weekend Travel (Nov. 16 – 29, 2009)
OCCUPANT PROTECTION
Primary Message: Buckle Up America. Every Trip.
Every Time.
Secondary Message: Buzzed Driving Is
Drunk Driving

• Holiday Season (Nov. 29 – Dec. 11, 2009)
IMPAIRED DRIVING
Primary Message: Buzzed Driving Is Drunk Driving
For more on the “Buzzed Driving Is Drunk Driving” campaign, visit www.TrafficSafetyMarketing.gov and www.
StopImpairedDriving.org to check out the NHTSA 2009
Communications Plan, Communications Calendar and
available planners. Note: when the “Buzzed” message is
secondary, you will find “Buzzed” materials in the same
planner as enforcement materials. Liquor Law Enforcement Agents are encouraged to team with NHTSA, download the available “Buzzed” material that meets your specific needs, and use it in your efforts to reduce the risk of
impaired driving incidents — and deaths — in your local
community. 

Follow the NLLEA on Twitter!
For those of you that already have Twitter accounts, be sure to sign up to follow NLLEA on Twitter
at http://twitter.com/NLLEA . We’ll be posting links to current alcohol law enforcement issues, and
providing up to the minute information on our Annual Conference as it happens! If you don’t already
have a Twitter account, it’s free to sign up (although your regular cell phone texting fees will apply for
any messages you receive), and can be done at http://twitter.com/login. Hope to see you on Twitter!
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Training
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Instructors and students at the 2009 NLLEA Training Academy in St. Louis, Missouri

The 2009 Training Academy was a great success. A total
of 39 students attended. Several more registered but were
prevented from coming in the final few weeks due to financial situations in their agencies. The students came
from 17 different agencies from 14 states including 7 local
departments. There were 10 students in the Basic Phase,
13 in the Advanced Phase, 9 in the Special Investigations
Phase, and 7 in the Leadership Phase.
Last minute emergencies prevented both Leadership instructors from attending the Academy. A special word of
thanks goes to Charles Sumner (MS) and Dennis McGowen (OK) for stepping up again this year and teaching that
course of instruction. They eagerly accepted the challenge
and did an excellent job.
This action typifies the attitudes of your instructors. I cannot say enough about their commitment to excellence and
to your Academy. A special thanks to all of you for allowing them to come and teach. Without the instructors, of
course, there would be no Academy. Their single-minded
commitment to the Academy and their team spirit make it
all possible and contribute to the overall excellence of the
Academy. It is truly a team effort.
This year the Academy was hosted by the Missouri Division of Alcohol and Tobacco Control. Every year I continue to be impressed by the great effort by the host agen-

cies to make the Academy a success, and this year was no
exception. Director Gene Lacy, his agency, and especially
Vanessa Mure did an outstanding job. They were gracious
hosts. Vanessa was always around to do whatever was necessary. She is dedicated and hard working. Thank you very
much, Vanessa!
Next year’s Academy will be hosted by Louisiana Alcohol
and Tobacco Control. They signed on to host the 2010
academy while attending the 2008 academy in Ontario,
and we look forward to working with them. More detailed
information will be available at the conference. I look forward to seeing everyone there. If you sponsor an instructor for the Academy, please consider bringing them to the
conference with you. It will be a learning experience for
them and an opportunity for everyone to meet and thank
them personally.
If you have any courses of instruction you would like to
see taught in the Academy, please do not hesitate to contact me.
Stay safe!
Chuck Conkling,
Training Coordinator
919-481-4998
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Training Academy Instructors
Front Row (L to R): Susan Blaker, Fred
Alvarez, Dennis McGowen
Middle Row (L to R): Charles Sumner, Tracy
Torres, Joe Cannon, Jennifer Wickersham
At the top!: Chuck Conkling, Training
Academy Coordinator
Not pictured: Murphy Painter, Jim Orr, Gary
Holland
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From the Executive Director
Dear Members,
I would like to extend my sincere appreciation to the membership for all
the support and extra effort you have
extended to the Association this year.
Many organizations are feeling the
pinch of tighter budgets and our membership has not been
immune, but you continue to demonstrate your support
for the NLLEA on a regular basis. Our membership has
been responsive to renewing their annual membership, to
participating in the successful Training Academy, to collecting and sharing law enforcement data, and to reaching
out a helpful hand when other members need information
that will assist them in keeping communities safer.
My focus has been on extending our membership to include agency representation from all 50 states whenever
possible. To that end, I thank those of you who have renewed your membership or have suggested contacts in
states where a membership may have lapsed. As of today
we have representation from 46 states, with a handful of
those states being represented by one or two individuals,
not as an agency member. In addition, agency members
were invited to extend a membership to local police departments with a strong focus on liquor law enforcement
– this has only slightly increased our membership, and we
ask that you consider nominating your partners at the lo-

cal level to participate in this Association. To reiterate,
please do not let budget restraints stop you from becoming a member or renewing your membership. The Executive Board is willing to work with your agency to ensure
that you have the opportunity to be an agency member.
As the Association grows, the Executive Board is committed to working hard and moving in a positive direction.
This year’s annual meeting will be on Thursday, August
13th, beginning at 12:15 pm. We will begin the meeting
with a casual networking lunch and then move directly
into the business meeting. Please make every effort to attend the conference but in particular to attend this meeting. If your agency is unable to have a presence at the
conference, contact me if you are interested in appointing
a proxy for your vote at the business meeting. For those
members who are attending the National Leadership Conference, please make time in your schedule to attend that
annual business meeting and represent your agency.
Please contact me at bmattfeld@nllea.org or 240-483-8922
if you have any questions or suggestions for the future.
Sincerely,

Beth Mattfeld, Executive Director
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Candidates for NLLEA Sergeant-at-Arms
Phillip Calvert, Captain

Law Enforcement Division
Alabama Alcoholic Beverage Control Board
Biographical Information:
Phillip Calvert is a Captain with the Alabama Alcoholic
Beverage Control Board’s Law Enforcement Division. He
currently serves as the Director of Accounting for the
agency and is responsible for planning, developing, and
overseeing the budget, grants, purchases, equipment inventory, and profit/tax distribution. He also serves as the
agency liaison to state and federal agencies for technology,
grants, and disaster funding. His law enforcement career
spans 24 years, so far, with 21 of those in the Alabama ABC
Law Enforcement Division.
Phillip recently completed the FBI National Academy as
a member of the 237th Session in Quantico, Virginia, and
he holds a Diploma in Avionics Technology from the Alabama Aviation and Technical College, a Bachelor of Science degree in Management of Human Resources from
Faulkner University, and a Master of Science degree in
Management from Faulkner University. Phillip also completed additional graduate level courses in Criminal Justice
at Troy University Dothan and the University of Virginia.
He has served as an Adjunct Instructor for the College of
Business Administration at Troy University Dothan, an Instructor for ABC Enforcement, and an Instructor for the
Institute for Criminal Justice Education, Inc.
Phillip currently serves as the Alabama Proxy to the Board
of Directors for the Regional Organized Crime Information Center in Nashville, Tennessee. He also serves on the
Board of Directors for AlaCop, Inc. and the Institute for
Criminal Justice Education, Inc.; both non-profit organizations dedicated to the support of law enforcement officers,
primarily in the Southeastern United States.

I want to help promote this organization on the national
level as the alcohol enforcement group people turn to for
guidance on alcohol related issues. I applaud the great
work of our Board and Executive Director over the past
years. My vision for the future of NLLEA will be to continue to increase our communications ability on a daily basis among our members, to continue to increase the access
to education and training for our members, and to continue to bring our members together to work toward more
prominent recognition of the NLLEA. Our agencies feel the
impact of recession and decreased budgets. Improvement
and growth requires increased funding. I would like to explore the possibility of increased funding through outside
sources and grants to help in our growth and increase of
the support that NLLEA can offer to its members.

Candidacy Statement:
I am involved in NLLEA because I think that this organization plays an important role in communication, education
and training, and working together to solve problems. I
would like to be more involved in this work as Sergeant-atArms because I believe that this is a worthwhile cause, and

I ask for your vote and your support in my attempt to become your next Sergeant-at-Arms. I believe that the NLLEA is only limited by our solidarity and the effort that we
display working together. The future of this organization
is bright. I ask for your help in allowing me to be a part of
that bright future.
Continued on page 7
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Candidates for NLLEA Sergeant-at-Arms - continued from page 6

James M. Wilson, Lieutenant

New Hampshire State Liquor Commission,
Bureau of Enforcement
Biographical Information:
James M. Wilson is a Lieutenant with the New Hampshire
State Liquor Commission’s Bureau of Enforcement. A 17
year law enforcement veteran, he is currently the southern
region field commander supervising licensing, education,
outreach, and enforcement activities in five of the state’s
ten counties bordering Maine, Massachusetts, and Vermont.
He previously served as the Bureau’s Special Services
Lieutenant where he oversaw the Bureau’s education and
outreach programs statewide and has served as the Bureau’s primary grant writer, having written several successful grants focusing on areas such as alcohol, drug, and
impaired driving enforcement as well as substance abuse
educational programs.
Since joining the Bureau of Enforcement in 2002, he has
developed and implemented several educational programs for holders of liquor licenses and their employees,
law enforcement personnel, parents, and youth. His other
responsibilities include serving on the Bureau’s Arrest
Control and Tactics Unit (ACTU) and as the Bureau armorer. He holds law enforcement instructor certifications
in firearms, defensive tactics, and edged weapon defense.
Prior to joining NHSLC BOE, he served with the NH Department of Corrections for almost 10 years in a number
of capacities including Criminal Investigator, Sergeant,
and Training Specialist. James holds an Associates Degree
in Criminal Justice from the New Hampshire Technical
Institute.
Candidacy Statement:
The NLLEA provides outstanding resources and support
for liquor law enforcement efforts across the country. The
Association has invested a significant amount of time and
energy into providing the highest quality training programs
and technical assistance to its membership. Through quality programs and technical assistance, the Association has
built an excellent reputation and earned credibility.

Sustaining high quality services is no small feat given the
difficult economic times. The Association has recognized
that the key to sustainability is increased membership and
expansion of its reach nationally. The NLLEA needs to continue to focus on building membership through new enrollment and retention of existing members. Additionally,
NLLEA needs to continue to seek funding streams that will
allow the Association to sustain the goals of improving the
standards and practices of liquor law enforcement, facilitating professional development of our membership, and publicly recognizing the role and achievements of liquor law
enforcement in protecting and promoting public safety.
I would like to become Sergeant-at-Arms to continue
building on the Association’s momentum of growth and increased visibility, strengthen our position on policy development, and identify opportunities for increased funding
so that NLLEA can continue to provide exceptional programs and services to its membership. 

7

8

«

NLLEA Magazine Volume 20, Issue 3 Summer 2009

Liquor Enforcement Around the Nation

Trick shot: Pool hall accused of alcohol violations
by Lisa A. Davis
The Tampa Tribune
June 22, 2009
On its MySpace page, TJ Billiards and Sports Bar calls itself
“New Port Richey’s Premier Pool Hall” and advertises drink
specials and pool tournaments.
The site lists its mood as “hungover.”
But New Port Richey police say it’s the bar that’s been giving them a headache with 59 calls for service - including
reports of shots fired, a stabbing, drugs use and underaged
drinking so far this year.
On Friday, city police officers, along with agents from the
state Division of Alcoholic Beverages and Tobacco, conducted an undercover investigation, witnessing underaged
drinking inside the business, according to police.
Four minors were arrested on misdemeanor charges of

possession of alcohol by a minor and 23-year-old Jonathon Hernandez was given a notice to appear in court on
a charge of giving an alcoholic beverage to a person under
the age of 21.
“They were allowed to purchase the alcohol inside the business,” said Capt. Jeffrey Harrington, adding that the minors
didn’t even display fake identification.
After the criminal investigation, ABT conducted an administrative review of the business at 6431 U.S. 19, citing it for
eight violations of contraband alcohol totaling $8,000 in
fines. The business was not purchasing alcohol from authorized vendors, Harrington said.
Police and ABT agents will continue monitoring the business.
“There’s going to be follow up to ensure that’s this isn’t going
to be the source of any additional problems,” Harrington
said of the pool hall. 

Indiana to crack down on beer, liquor sales to minors
Source: Courier Journal
June 25, 2009

notices and fines, according to Jennifer Fults, a state excise
police spokeswoman.

Indiana authorities are preparing to target restaurants and
other businesses that sell alcohol to underage buyers, taking an especially close look at establishments that have
sold previously to people under age 21.

The excise police, who work under the Indiana Alcohol
& Tobacco Commission, would not identify businesses
visited previously or where they’re headed in the coming
months to avoid tipping off violators, Fults said.

During the past two years, undercover Indiana State Excise
officers accompanied by 19- and 20-year-olds have made
stops at alcohol-selling establishments under a program
aimed at gathering information about problem areas.

In Clark, Floyd, and Harrison counties, officers and minors conducted 140 checks on businesses. Roughly one in
five sold to minors since the survey began in April 2007.

Although no violation notices were issued during the
first round of checks, that will change Wednesday when
the undercover officers and their underage companions
return to places where minors successfully bought beer,
wine, and spirits. Any new lapses will result in violation

In Clark, for instance, 15 of 75 businesses checked by the
undercover crew sold to underage buyers. In Floyd, the
operation documented 13 of 58 businesses where booze
was sold to minors. Only seven checks were conducted in
Harrison County, where underage buyers completed three
illegal transactions.
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Law Enforcement Around the Nation - continued from page 8

No checks were conducted in Crawford County, according police records.
Compliance rates varied dramatically around the state.
Shelby County had the highest rate of illegal sales at more
than 77 percent. Clay County had the best compliance,
with less than 4 percent illegal sales, records showed.
The excise police launched a similar compliance check
program focused on tobacco products in 2000 with the
help of Indiana University’s Prevention Resource Center.
The same consultant is guiding the research into alcohol
sales violations, choosing at random from all varieties of
licensed alcohol-selling businesses and reviewing data
collected during the visits.

Hotels and catering operation were excluded because of
the cost and complications with setting up purchases,
Fults said.
Youth advocates have long voiced concern about Indiana’s
rates of underage drinking and smoking. According to a
2007 survey conducted by the prevention resource center,
about 44 percent of high school students statewide reported having consumed alcohol during the previous 30 days.
The tobacco crackdown, with fines up to $500 for repeat
offenders -- has reduced sales to minors from 40 percent
of retailers in a 2000 survey compared with slightly over
10 percent two years ago, according to The Associated
Press. 

“Kegger Patrols” in Idaho
In May, Officer Jermaine Galloway of the Boise Police
Department, coordinated a multi-jurisdictional “Kegger Patrol” that included officers from state and federal
agencies. Boise Police, Ada County Sheriff ’s Department,
Boise County Sheriff ’s Department, Elmore County Sheriff ’s Department, Idaho State Police-ABC, Ada County
Juvenile Probation, Idaho Transportation Department,
Bureau of Land Management and the US Forest Service
all participated in this multi-county patrol. Over 25 enforcement officers went out looking for underage drinking
parties and “keggers”.

«

This was a collective effort to set the tone during graduation season and going into the summer. Though no large
“keggers” were going on, enforcement officers issued 47
charges ranging from underage drinking to DUI and drug
charges. Hundreds more contacts were made with citizens throughout the three counties, and citizens had an
opportunity to see the stepped up underage drinking enforcement efforts taking place in the rural areas of these
counties. Overall, the patrol was very successful, and more
of these patrols are in the planning stages for later this
year. 

Research Updates

Study finds decline in alcohol use by drivers
Associated Press
July 14, 2009
The number of drunk drivers on the roads has fallen sharply
during the past 30 years amid tougher laws, stiffer enforcement and a shift in societal views on alcohol, a government
survey found Monday.
A roadside survey released by the National Highway Traffic

Safety Administration found that 2.2 percent of drivers had
blood-alcohol levels of 0.08 or higher in 2007. The results
represented a steady decline compared with studies conducted since 1973, when 7.5 percent of the drivers surveyed
were legally intoxicated.
A separate government survey found for the first time that
16.3 percent of nighttime weekend drivers tested positive
for drugs. The most commonly detected drugs were mariContinued on page 10
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juana (8.3 percent), cocaine (3.9 percent) and methamphetamine (1.3 percent). Researchers said the presence of drugs
can remain in a driver’s system for weeks, making it difficult
to know whether those drivers were impaired.
“This troubling data shows us, for the first time, the scope
of drugged driving in America and reinforces the need to
reduce drug abuse,” said Gil Kerlikowske, director of the
Office of National Drug Control Policy.
The survey examined weekend nighttime drivers, collecting breath samples to measure blood alcohol concentration. For the first time, it also collected oral fluid and blood
samples to determine a driver’s use of potentially impairing
drugs.
Government researchers last conducted the study in 1996,
when 4.3 percent of drivers surveyed were legally intoxi-

cated. Previously, in 1986, 5.4 percent of the respondents
were legally drunk.
The changes have coincided with more stringent efforts
by law enforcement and advocacy groups such as Mothers Against Drunk Driving to reduce drunken driving and
the use of breath-monitoring ignition interlock devices for
offenders. All 50 states and the District of Columbia have
adopted a blood alcohol concentration of 0.08 as the legal
limit for drivers.
The study found a higher risk of encountering drunken
drivers in the early morning hours - 4.8 percent of drivers
had an illegal blood alcohol level from the hours of 1 a.m.
to 3 a.m. on Saturday. It found that 1.2 percent of drivers
were legally drunk during the hours of 10 p.m. to midnight
on Friday night, 1.2 percent of those surveyed were legally
drunk while 0.2 percent were drunk during the daytime. 

One-in-10 deaths ‘caused by drinking alcohol’
Source: Daily Telegraph
June 26, 2009
Alcohol also accounted for five percent of years lived with
disability around the world, said researchers.
The findings, published in The Lancet medical journal,
found that average global alcohol consumption was around
12 units per person per week.
In Europe, people drink 21.5 units a week - almost twice
the world average - while average consumption in the US
is 18 units.
The lowest consumers were those in the eastern Mediterranean, who downed just 1.3 units.
In 2004, the latest year for which global figures were available, 3.8 percent of all deaths around the world - or one in
25 - were due to drinking alcohol, said the study.
The proportion of men suffering alcohol-related deaths was
much higher than women - 6.3 percent compared with 1.8
percent.
Among Europeans, alcohol was directly responsible for as
many as one in 10 deaths, the researchers found.

Within Europe, the former Soviet Union countries suffered
the greatest burden, with 15 percent of all deaths, or one in
seven, caused by alcohol.
Most deaths involving alcohol were the result of injuries,
cancer, heart disease, and liver cirrhosis.
Overall, alcohol-attributable deaths had increased since
2000 mainly because of increases in the number of women
drinking.
Alcohol-related disability was weighted towards the young,
in contrast to the normal trend for traditional risk factors
such as high blood pressure or cholesterol.
Of all years lived with disability attributed to alcohol, 34
percent were experienced by people aged 15 to 29 years, 31
percent by those aged 30 to 44, and 22 percent by older individuals in the 45 to 59 age bracket.
The authors, led by Dr Jurgen Rehm, from the Centre for
Addiction and Mental Health in Toronto, Canada, wrote:
“We face a large and increasing alcohol-attributable burden at a time when we know more than ever about which
strategies can effectively and cost-effectively control alcohol
related harms.” 
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New National Database of Local Policies to Restrict Malt
Liquor and Fortified Wines
Researchers at the University of Minnesota, School of Public Health, Alcohol Epidemiology Program are pleased to
announce the release of a national database of local policies that restrict the sale of high-alcohol malt liquor and/or
fortified wine. The database can be searched by city, policy
type, and restriction type, and it includes links to policy
examples. The database will be useful to researchers, policymakers, community organizers, and other individuals interested in learning more about local alcohol control and/or

«

high-alcohol products. The database is a product of a study
funded by the Centers for Disease Control and Prevention
(Rhonda Jones-Webb, PI; Traci Toomey and Toben Nelson,
Co-Investigators; Pat McKee and Mark Miazga, Project
Coordinators). The data come from a telephone survey of
alcohol policy and enforcement officials in the 100 largest
cities in the U.S. The database can be found at http://www.
epi.umn.edu/alcohol/aeppolicy/. 

The Law Corner

“A Matter of Judgment Rather than Will”
by Aidan J. Moore, JD
In April of 2009 the Court of Appeals
of Virginia, Salem rendered their opinion Nyal Lee Cline III v. Commonwealth
of Virginia. 53 Va. App. 765, 675 S.E.2d
223 (VA 2009). The case was an appeal
from the Circuit Court of Campbell
County. Petitioner Cline argued that
Virginia ABC agents are not law-enforcement officers as
defined under Virginia statute and consequently his felony conviction for assault and battery of a law-enforcement
officer should be reversed.

The Facts of the Case

The facts of the case, while not expressly stated in this
opinion, seem rather simple and straight forward. Nyal
Lee Cline III assaulted a Virginia ABC Enforcement Officer while he was in the line of duty.

Analysis of the Court

Code § 18.2-57(C) makes it a Class 6 felony to commit
“an assault and battery against another knowing or having
reason to know that such other person is . . . a law-enforcement officer as defined hereinafter. . . .” Under subsection
E of the statute, “law-enforcement officer” is defined as:

any full-time or part-time employee of a police department
or sheriff ’s office which is part of or administered by the
Commonwealth or any political subdivision thereof, who
is responsible for the prevention or detection of crime and
the enforcement of the penal, traffic or highway laws of this
Commonwealth, any conservation officer of the Department
of Conservation and Recreation commissioned pursuant to
§ 10.1-115, conservation police officers appointed pursuant
to § 29.1-200, and full-time sworn members of the enforcement division of the Department of Motor Vehicles appointed pursuant to § 46.2-217, and such officer also includes
jail officers in local and regional correctional facilities, all
deputy sheriffs, whether assigned to law-enforcement duties,
court services or local jail responsibilities, auxiliary police
officers appointed or provided for pursuant to §§ 15.2-1731
and 15.2-1733 and auxiliary deputy sheriffs appointed pursuant to § 15.2-1603. Code § 18.2-57(E).
ABC agents are not specifically included in this list defining “law-enforcement officer” under Code § 18.2-57(E).
Whether this provision nevertheless applies to ABC
agents by virtue of statutory interpretation presents a
pure question of law, which we review de novo. (emphasis added) Harris v. Commonwealth, 274 Va. 409, 413, 650
S.E.2d 89, 90 (2007); Boynton v. Kilgore, 271 Va. 220, 227,
Continued on page 12
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623 S.E.2d 922, 925 (2006); Saponaro v. Commonwealth,
51 Va. App. 149, 151, 655 S.E.2d 49, 50 (2008).
Our construction of Code § 18.2-57(E) is governed by
the principles enunciated in South v. Commonwealth, 47
Va. App. 247, 623 S.E.2d 419 (2005), rev’d in part on other
grounds, 272 Va. 1, 630 S.E.2d 318 (2006). In South, the
question was whether the provision applied to federal police officers employed by the United States Navy. Concluding that it was not applicable, we held that, “[i]f a victim
does not fit within one of the listed categories,” i.e., police
department or sheriff ’s office employees, conservation officers, game wardens, jail officers, deputy sheriffs, and auxiliary officers, then “the statute does not apply.” Id. at 251,
623 S.E.2d at 420 (citing Code § 18.2-57(E)). This holding in South was based on the “`fundamental principle
of statutory construction that expressio unius est exclusio
alterius, or “where a statute speaks in specific terms, an
implication arises that omitted terms were not intended
to be included within the scope of the statute.”’” Id. at 251,
623 S.E.2d at 421 (quoting Conkling v. Commonwealth, 45
Va. App. 518, 522, 612 S.E.2d 235, 237 (2005) (quoting
Commonwealth v. Brown, 259 Va. 697, 704-05, 529 S.E.2d
96, 100 (2000).
Evidence of the specific categories of law-enforcement officers included in Code § 18.2-57(E) and, by implication,
those omitted, is abundant in the numerous amendments
to the statute since its inception. Not included in the list
recited in South are members of the enforcement division of the Virginia Department of Motor Vehicles, which
were added to subsection E by amendment in 2008. The
DMV officers, like a number of other categories of officers listed in subsection E, were added incrementally by
amendments to the statute. See, e.g., 2008 Va. Acts, ch. 460
(added DMV enforcement division); 2007 Va. Acts, ch. 87
(“conservation police officers” substituted for “game wardens”); 2000 Va. Acts, ch. 288 (added “game wardens,” “jail
officers,” and “deputy sheriffs”). Because ABC agents are
not expressly included in the definition of a law-enforcement officer in Code § 18.2-57(E) as a particular class of
victim for purposes of enhanced punishment, we are thus
compelled to hold that this provision is inapplicable as to
ABC agents.
In doing so, we must reject the Commonwealth’s argument that ABC agents constitute “employee[s] of a police
department” under Code § 18.2-57(E) because the agents
are “vested [ ] with like power to enforce the provisions of
. . . the criminal laws of the Commonwealth as is vested

in the chief law-enforcement officer of a county, city, or
town” under Code § 4.1-105. Law-enforcement powers
similar to those granted to ABC agents under Code § 4.1105 are also granted to DMV officers under Code § 46.2217 (vesting DMV officers with “the power of sheriffs for
the purpose of enforcing the laws of the Commonwealth
which the [DMV] Commissioner is required to enforce”)
and to certain conservation officers under Code § 10.1115 (vesting “special conservation officers [with] the same
authority and powers as sheriffs throughout the Commonwealth to enforce the laws of the Commonwealth”). Yet, the
General Assembly deemed it necessary to specifically list
DMV officers and conservation officers within the definition of a “law-enforcement officer” in Code § 18.2-57(E),
while excluding ABC agents. The General Assembly also
deemed it necessary to specifically list ABC agents (along
with DMV officers and conservation officers, among others) within the definition of a “law-enforcement officer”
under Code § 9.1-101, for purposes of Title 9.1, Chapter 1
of the Code (governing the Commonwealth’s Department
of Criminal Justice Services) and Title 19.2, Chapter 23 of
the Code (governing the Commonwealth’s Central Criminal Records Exchange). And Code § 9.1-101, like Code
§ 18.2-57(E), identifies an “employee of a police department” within the Commonwealth separate and apart from
the other categories of officers listed within its definition
of a “law-enforcement officer.”
We also must reject the Commonwealth’s argument that,
with the law-enforcement powers granted to ABC agents
under Code § 4.1-105, the definition of a “law-enforcement officer” under Code § 18.2-57(E) should be applied
to ABC agents on policy grounds. As we explained in
South, in rejecting similar policy arguments for including
the federal police officers within the purview of Code §
18.2-57(E), “when a statutory text speaks clearly on a subject, `effect must be given to it regardless of what courts
think of its wisdom or policy.’” South, 47 Va. App. at 251,
623 S.E.2d at 421 (quoting Temple v. City of Petersburg, 182
Va. 418, 423, 29 S.E.2d 357, 358 (1944)). Similarly, “[w]e
may not extend the meaning of the statute . . . `”upon the
speculation that, if the legislature had thought of it, very
likely broader words would have been used.”`” Id. (quoting Franklin & Pittsylvania Ry. Co. v. Shoemaker, 156 Va.
619, 624, 159 S.E. 100, 102 (1931) (quoting McBoyle v.
United States, 283 U.S. 25, 27 (1931). Rather, this Court
“`must determine the legislative intent by what the statute says and not what we think it should have said.’” Id. at
252, 623 S.E.2d at 421 (quoting Carter v. Nelms, 204 Va.
338, 346, 131 S.E.2d 401, 406 (1963)). See also Missouri v.
Continued on page 13
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Jenkins, 515 U.S. 70, 133 (1995) (Thomas, J., concurring)
(“As Alexander Hamilton explained the limited authority
of the federal courts: `The courts must declare the sense of
the law; and if they should be disposed to exercise WILL
instead of JUDGMENT, the consequence would equally
be the substitution of their pleasure to that of the legislative body.’” (quoting The Federalist No. 78, at 526 (J. Cooke
ed. 1961).
Thus, the fact that the legislature granted ABC agents enforcement powers equal to local law-enforcement officers
does not mean we can conclude, as a matter of statutory
construction, that the legislature intended ABC agents to
constitute law-enforcement officers for purposes of Code
§ 18.2-57(E). The specific wording of the statute, the incremental amendments to the statute, our case law construing the statute in other contexts, and the implication of
other related statutes, all negate our finding such intent.

Conclusion

We reverse Cline’s conviction for felony assault and battery of a law-enforcement officer under Code § 18.2-57.
Because the parties have agreed that, in the event of such
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disposition, the case should be remanded to the trial court
for imposition of a new sentence on the lesser-included offense of simple assault and battery under Code § 18.2-57,
a misdemeanor, we so remand the case to the trial court
for that purpose.

Note:

Delegate Stephen C. Shannon representing the 35th district in the Virginia House of Delegates introduced House
Bill 966 during the 2008 session of the General Assembly
specifically to address this problem by extending greater
protections for the brave men and women of the ABC.
Delegate Shannon is quoted as saying “...sadly, the leadership of the House majority refused to allow a vote on the
bill.”

Summary

The result of the case should send every ABC enforcement manager running to inventory their state laws with
respect to issues of authority, protection and obligations of
their officers and/or agents. As always this should be done
in consultation with your agency’s legal advisor. 
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We’re looking for articles for the Fall 2009
issue of the NLLEA Magazine. If you would
like to contribute an article, news about
your agency and its programs, or career
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