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Message from the President
Dear NLLEA Members,
The National Liquor Law Enforcement
Association’s annual conference is set
to kick off on Tuesday October 23, 2012
in Manchester, New Hampshire. We
are excited to see, and have the opportunity to network with, our members from around the
United States and Canada as we share new ideas in the
field of liquor law enforcement. I hope to see you there!
I am very happy to report that the NLLEA has entered
into an umbrella agreement with the National Highway
Traffic Safety Administration (NHTSA). This agreement
will assist the Association in educating and training law
enforcement agencies to conduct source investigations
in their state and \or local jurisdictions. We are excited
to implement this program in an effort to reduce alcohol

related fatalities in our communities. I want to personally thank Rebecca Ramirez for the work she has done
guiding the board through this process and finalizing the
agreement. Immediate Past President Steve Ernst led the
Association in this direction after working jointly with
the California Highway Patrol on alcohol related fatalities. Both Steve and Rebecca are true advocates in the
field of liquor law enforcement and both have committed
themselves to this agreement. The details of the NHTSA
agreement will be presented at the annual business meeting during the upcoming conference.
Secretary\Treasurer Phillip Calvert announced his resignation from the board effective October 1, 2012. Phillip
recently retired from Alabama ABC and has pursued a
career in a non-law enforcement field. Phillip’s background and experience in both law enforcement and accounting was vitally important to the Executive Board
Continued on page 2
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throughout the NHTSA process. I want to thank Phillip
for his commitment to the Association and his willingness to continue to work with the Executive Board.
In response to Phillip’s resignation I have appointed
Frederick (Ted) Mahony to this vacancy. Ted has continued to assist the Association on a number of issues at the
Board’s request throughout the year. I am very pleased
Ted has accepted the appointment, and I look forward
to working with him in the future. As a former board
member and NLLEA President Ted was able to move the
Association forward through securing funding as well as
increasing the Association’s membership. Ted continues
to collect valuable annual data for the Association and
has been called upon to present these data on a number
of occasions.

As we move through the fall season be sure to take time
with family and enjoy a cool evening fire or hay ride. I
value your commitment to the Association, and I am
humbled by the fact I have been able to serve as the NLLEA President. I look forward to Jim Wilson leading the
Association, and I ask that each of you provide him with
the support I have been given this past year.
True Respect,

Richard Cologie
NLLEA President

26th Annual NLLEA Conference on for next week!

The NLLEA “Reducing Public Harm through Effective Alcohol Law Enforcement” Conference will
be held on October 23-25 in Manchester, New
Hampshire. The conference sessions will focus
on the consequences of the deregulation of alcohol control systems, the benefits of partnerships
between alcohol law enforcement agencies and
federal, state, and local entities, and discussing
alternative compliance check protocols. Additional topics to be explored include using social
networking for enforcing alcohol laws, online
licensee training, and proactive enforcement of
impaired driving laws.

The conference will offer opportunities to socialize and build collaborative connections with
other liquor law enforcement professionals at
the joint NLLEA and NABCA dinner on Tuesday
night and at the conference banquet on Wednesday night.
We are still accepting registrations for the conference. Please visit http://nllea.org/conference.htm for more information and registration
forms or contact NLLEA Project Coordinator
Lara Morford at lara.morford@nllea.org or 301755-2795.
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This Just In

Two Great Candidates for NLLEA Sergeant-at-Arms
Wes Kuhl

Sergeant
Arizona Department of Liquor
Wes Kuhl has been a member the Arizona Department
of Liquor for approximately thirteen years starting his
tenure as a Special Investigator on the Community Interaction Unit. During this time he has interacted with
neighborhood representatives, elected officials and law
enforcement agencies to resolve liquor concerns throughout the state. In 2004 he was promoted to Sergeant and
now supervises the Investigations Unit in the Phoenix
Office. Wes also serves part-time as the public information officer for the Department of Liquor. A graduate
of the Phoenix Police Academy in 1996, he was a patrol
and a bicycle officer before joining the Department of
Liquor in 2000. Wes grew up in Iowa where he graduated high school and then from the University of Iowa
in 1995 where he studied Spanish and Sociology. In 2002
he graduated from Western International University in
Phoenix where he received his Master’s Degree in Public
Administration. Wes has two boys who keep him very
busy. He likes to view and play various types of sports
and travel with his family.
Candidacy Statement:
As a current member of NLLEA I know first hand how
valuable this organization is to law enforcements agencies and liquor departments in North America. Not only
does my agency (AZ DLLC) use NLLEA to get information, but we also distribute the information and success
stories to assist other agencies. The reputation and credibility of NLLEA is currently at a very high level. I would
like an opportunity to continue to promote and build it
in the future. Trust is obviously quite important in our
line of work, and by having up to date and accurate information serving our members, we will be able to maintain
that trust and bring in new members.

Many agencies have recently faced similar problems in
the liquor industry such as the energy drink craze and
fictitious Chinese IDs. One idea I have is when a new
problem arises for an agency is to report that immediately. NLLEA can then distribute the information to the
other agencies in our bulletin. Perhaps NLLEA can do a
feature story on the problem and how it is being handled.
Information sharing is vital in addressing problems and
reducing negative effects. I would also reach out to agencies to increase participation to strengthen our position
and recognition as a leader in our field.
As Sergeant-at-Arms I would continue the great things
the prior Boards have done and lead the organization
into greater things in the future. Each year the liquor
industry grows, and we can grow with it. With my strong
work ethic and beliefs we can make a difference. I ask for
your support.

Continued on page 4
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Tracy L. Torres

Management Analyst II
Delaware Division of Alcohol & Tobacco Enforcement
(DATE)
Tracy Torres has eight years of experience with youth
alcohol and tobacco education and enforcement with
the Delaware Division of Alcohol & Tobacco Enforcement (DATE). Mrs. Torres served as an Enforcement
Agent for seven years during which time she conducted
hundreds of alcohol and tobacco related investigations.
She served in the capacity of Over Service investigator,
Hearing Prosecutor, trainer for the State mandated Responsible Server Training program, and Field Training
Officer. She was a member of the Checkpoint Strikeforce
DUI Taskforce for five years during which time she made
over 200 arrests for underage drinking and alcohol related offenses. In 2011, Mrs. Torres was promoted to the
civilian position of Management Analyst. Mrs. Torres is
the Statewide Coordinator for the OJJDP Enforcing Underage Drinking (EUDL) grant and oversees the grants
of multiple police agencies throughout all three counties.
She is also DATE’s Federal FDA Tobacco Program Supervisor and the State Synar Tobacco Program Supervisor.
Mrs. Torres has been a member of the National Liquor
Law Enforcement Association since 2005 and has been
an instructor at their yearly training academy since 2007.
She is a Delaware COPT certified instructor and provides
training nationwide to police officers, educators, and
community members. She specializes in training police
officers to use the internet effectively during an investigation. She also trains servers and liquors licensees on the
responsible service of alcohol and how to operate in compliance with Delaware’s state laws and Commissioner’s
Rules. She has served as her agency’s liaison for NLLEA
and its members since 2005.
Candidacy Statement:
The NLLEA has been an integral part of my career in law
enforcement since shortly after I joined Delaware’s Division of Alcohol & Tobacco Enforcement. After attending
the NLLEA training academy in 2006, I was impressed

with the professionalism and wealth of knowledge of its
members and immediately knew I wanted to be a greater part of the organization. I approached the Training
Academy’s Director, Chuck Conkling, with my ideas for
two classes and the rest is history. It has been an honor
to serve as an NLLEA Academy Instructor for five years
and our State’s NLLEA liaison for the past seven years.
Supporting the flow of communication between our State
and the board and assisting NLLEA members with data
collection and legislative and policy based research has
been a mutually beneficial and invaluable relationship. It
has been my pleasure to learn from the past and present
board members as well as the hundreds of officers and liquor enforcement administrators that I have met over the
years. I believe my experience as an Enforcement Agent
and Administrative Hearing Officer will bring to the table a valuable understanding of the challenges that liquor
enforcement agencies face with both the legal and administrative enforcement of liquor laws and regulations. My
experience as Delaware’s statewide EUDL Grant Coordinator can help assist NLLEA and its members in researching and pursing valuable funding streams and community partnerships. NLLEA has grown substantially over
the past several years, and I would be truly honored to be
part of the team that supports and cultivates continued
growth, visibility and sustainability in the years ahead. I
respectfully ask for your vote and support in my pursuit
of the position of Sergeant At Arms. 
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Student deaths rekindle alcohol awareness
Colleges face challenge in trying to discourage
binge drinking on or near campus
Source: IndyStar
Sep 4, 2012
Two incoming freshmen dead. Hundreds of students
ticketed or arrested.
Drinking has taken a toll on Indiana’s youth in the past
month, and it remains a statewide problem. The latest reminder: Xavier Somerville, a freshman at Purdue
University, died Monday after falling from the fifth-floor
balcony of an Indianapolis apartment, possibly trying to
flee from police at a party where police say there was underage drinking.
“Any time a Boilermaker goes down like that, it’s something that touches everyone,” said Jeanne Norberg, a
spokeswoman for Purdue. “We’re a family here, and we
care about one another. It draws our attention to the fact
that we need to be responsible and careful about what we
do and we need to keep our friends safe as well.”
As the new semester progresses, Purdue and other schools
are trying to teach students just that: how to keep themselves -- and each other -- safe in an environment where
partying is part of the routine. And they’re using anything they think might resonate with students, including
animal characters who tweet, to spread their message.
“It is a never-ending challenge,” said Mark Land, a
spokesman for Indiana University.
It’s no secret that college students drink, and age isn’t always a barrier to getting alcohol.
Indiana Excise Police issued 347 citations to students
moving into Indiana, Purdue, Ball State and Notre Dame
universities the weekend of Aug. 18. Many of those citations were for public intoxication and illegal possession
and consumption of alcohol.
Last weekend, excise police arrested 126 people, issued
37 tickets and wrote eight warnings while they patrolled
Purdue and West Lafayette. They also issued a citation to
a grocery store for selling alcohol to minors.

Excise police have created an Intensified College Enforcement initiative, which sends extra officers to patrol
six campuses, including the flagship campuses of IU and
Purdue, according to the law enforcement agency.
Eighty-one percent of college students have consumed alcohol in their lifetime, 68 percent reported being drunk
and 36 percent participated in binge drinking, according
to a 2011 University of Michigan study.
Twelve- to 20-year-olds drink 11 percent of the alcohol
consumed in the United States, according to the Centers
for Disease Control and Prevention, and more than 90
percent of the alcohol under-aged drinkers consume is
used for binge drinking. Eighteen- to 20-year-olds make
up the highest proportion of drinkers who binge.
In August, Carmel teenager Brett Finbloom died -- likely
of alcohol poisoning -- after attending a goodbye party
with friends. He would’ve been a freshman at the University of Oklahoma this fall.
Stories like Finbloom’s have made Indiana colleges and
universities target freshmen in their campaigns against
drinking.
Purdue encourages all freshmen, transferring students
and some other student groups to take an online program that teaches them about the hazards of drinking,
Norberg said. The program, AlcoholEdu, is not required,
but most incoming students participate. Purdue started
using it last year, so in the next couple of years, the university hopes that all students will have completed it, she
said.
Students also learn about alcohol at orientation, in dorms
and in Greek houses at IU and Purdue.
Continued on page 6
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IU has expanded a program that once focused on pedestrian safety to include alcohol and health issues. The Street
Smart program features “party animals” -- animal characters that have student personalities, as well as hometowns and majors. The animals appear on the program’s
website, on literature and at events around campus. They
also have their own Twitter accounts, which they use to
interact with students and remind them to be safe.

to participate in educational programs regarding alcohol
use.

The characters were designed by students, Land said, and
they seem to be catching on because more students follow them on Twitter and recognize them at events. IU
plans to approach bars to see if they could feature some
of the program’s characters and messages on napkins and
coasters, he said.

He said he’s noticed more alcohol-free programs during
Grand Prix, a popular party weekend at Purdue, and that
the excise police seem to have a strong presence at campus events.

The state legislature also has taken steps to keep students
safe. On July 1, a law took effect that allows immunity
from certain crimes if an underage person calls 911 for
help in a medical emergency. The law is supposed to prevent alcohol-related student deaths.
Purdue, IU and Ball State also have agreed to provide
amnesty to students in those situations, so their status as
students will be protected. However, students might have

«

Dan Towery, president of Indiana’s West Central Chapter of Mothers Against Drunk Driving, which covers the
area that includes Purdue’s main campus in West Lafayette, said he’s encouraged by the steps schools are taking
to educate students.

“We could always do better,” he said. “There could always
be more.”
But, he said, not all of the responsibility lies with the universities. Parents need to set a good example by not allowing students to drink while they are still at home, and
students need to make better choices about drinking.
“It’s still going to occur,” he said, “but hopefully we can
stop bad things from happening and minimize the effects.” 

Liquor Enforcement Around the Nation

Kenutcky: State ABC issues 66 citations over weekend during
UK football game
Source: Lane Report
September 18, 2012
Enforcement officials from Kentucky’s Department of
Alcoholic Beverage Control (ABC) conducted a Targeted
Enforcement Detail (TED) in areas adjacent to the campus of University of Kentucky on Saturday during UK’s
football game against Western Kentucky University.
Sixty-six citations were issued, including:
• 61 citations for minors in possession of alcoholic beverages

• One unlawful transaction with a minor
• One person using someone else’s operator’s license
• Three assisting minor
in purchasing alcoholic
beverages
“I am very proud of the effort put forth by Kentucky Alcoholic Beverage Control investigators to curb underage consumption of alcoholic beverages,” Enforcement
Director Mike Razor said. “These men and women work
Continued on page 7
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very hard to restrict youth access to alcohol. This is evidenced in the number of Uniform Citations that were issued at just this one event.”

law enforcement agencies at events where there is a high
concentration of minors along with alcohol being sold or
consumed.

Targeted Enforcement Details not only allow lawbreakers to be cited, Razor said, but also help to prevent
youth access to alcohol because of the presence of ABC
enforcement. The details focus on point of sale, thirdparty transactions, fraudulent identifications, drug violations and possession of alcohol by minor violations.
TEDs usually are conducted in collaboration with other

ABC Investigators focus on alcohol violations freeing
other law enforcement agencies to focus on traffic, crowd
control and other essential law enforcement duties.
Other events where TEDs are conducted include the Kentucky State Fair, Keeneland race meets, other sporting
events, and other fairs and festivals. 

Ohio: Bar busted for serving man 24 shots
Bar owner, employee charged, liquor permit cited
Source: 2 News
October 3, 2012
COLUMBUS, Ohio - A Hardin County bar has been cited
for serving a 21-year-old at least 24 shots of alcohol in less
than one hour, requiring him to be hospitalized.
Cribley Enterprise Inc., also known as the Regal Beagle
Bar in Ada, was issued a citation for sale of beer or intoxicating liquor to an intoxicated person.
Ada residents Richard L. Cribley, 61, and Joseph L. Jarvi,
33, were charged with sale or furnishing intoxicating liquor to an intoxicated person.
The action followed a month-long investigation by agents
from the Ohio Investigative Unit.

Ada Police Chief Michael
Harnishfeger
contacted
OIU on Aug. 30 to look
into the violations when the
young man was admitted
into intensive care with alcohol poisoning.
“Allowing and promoting over-serving puts everyone in
the community in danger,” Toledo Agent-in-Charge Ray
Rodriguez said. “We are happy that we were able to assist
Chief Harnishfeger and find justice for this young man.”
Criminal charges will be presented to the Hardin County
Municipal Court.
Administrative charges against the liquor permit will be
presented to the Ohio Liquor Control Commission once
all criminal proceedings are completed. 

Massachusetts: Another bar in city shut down
Source: Keith Eddings, Eagle Tribune
August 14, 2012
LAWRENCE — The year-long crackdown on nightlife in
the city claimed another bar last week as the state revoked
Fuego Latino’s liquor license following a string of fire
code and liquor law violations, including serving a minor, offering illegal drink specials and allowing “grossly
overcrowded conditions.”
Members of the state Alcoholic Beverages Control Commission also noted that during one mid-night visit to the

bar last year, owner Pedro
Velez presented inspectors
with a certificate of occupancy that listed the bar’s
capacity at 628 people - 50
percent above the 420 people listed in the official file.
Fuego Latino, at 465 Broadway, is the third bar in the city
to lose its liquor license during the last year, although the
other two — La Guira, also on Broadway, and Marabu
Cafe on Union Street — have remained open pending
Continued on page 8
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appeals. The city ordered the two bars to close following
shootings inside them, including a double homicide in La
Guira on Sept. 6, 2010.
Attempts to reach Velez for comment were unsuccessful.
It was not known if he plans to appeal the loss of his liquor license in court.
Velez’s troubles began during a late-night visit by the
ABCC on Aug. 27, 2011, when inspectors found no crowd
manager on duty and no one at the door counting patrons as they entered.
Inspectors also found employees had not completed a
safety check list of conditions before opening, which is
required daily of bars and clubs.
Velez told the inspectors he had not replaced his crowd
manager after his last one was arrested. His previous
crowd manger, David Figueroa, worked a second job as a
bouncer at La Guira until he was charged with an assault
at a restaurant next to the bar on April 30, 2011.
Inspectors returned to Fuego Latino seven days later and
found the same violations.
Inspectors were back Sept. 16 and found more than 700
people packed into the bar, 280 over its legal capacity. Inspectors said the crowd was so thick that they were unable to move more than 10 feet into the bar, and said “an
angry crowd” of people who had tickets to an event in the
bar that night but could not get in had formed outside.
The inspectors’ report said Velez told them that city
building officials had raised his legal capacity only the
day before and presented them with a certificate allowing
628 people.

Inspectors checked the certificate on file with the city and
found the bar’s capacity had not been increased. ABCC
commissioners did not attempt to explain the discrepancy or suggest forgery in their ruling revoking the bar’s
license, but said they were “extremely troubled” by the
discrepancy.
Inspectors visited a last time on March 17, when they
found a 20-year-old woman among six people at a table
sharing a bottle of Johnny Walker.
After several hearings, the ABCC began acting against
Fuego Latino on May 21, when it suspended its liquor license indefinitely for the Aug 27 violations.
Three days later, it imposed a 20-day suspension for the
Sept. 3 violations, to be served after the indefinite suspension.
On July 31, the commission revoked the bar’s license for
the Sept. 16 violations, and ruled that additional penalties for the March 17 violations would be moot.
“The Commission finds this is a clearly dangerous operation of a license,” Commissioners Susan Corcoran and
Kathleen McNally said in their opinion. They also noted
that Valez did not attend any of the four ABCC hearings
on his violations and did not send a representative.
Closing Fuego Latino extends a crackdown on nightlife
in Lawrence that began last summer, after a series of
shootings and stabbings in the bars and nightclubs that
climaxed Aug. 24 when a fight spilled out of a bar and
ignited a brawl that spread across five city blocks.
In the months that followed, the city revoked the liquor
licenses held by La Guira and Marabu, and the ABCC
began weekend sweeps through the bars and clubs. 
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Looking at the Law

“Only If You Live Here!”
by Aidan J. Moore, JD*
On May 29, 2012, the United States District Court, W.D. Missouri, Central Division, handed down their opinion on
cross-motions for summary judgment
in Southern Wine & Spirits if America,
Inc. et al (Plaintiffs) v. Division of Alcohol and Tobacco Control (Defendants)
Case No. 11-CV-04175-NKL.

Issue
Pending before the Court was a constitutional challenge
to Missouri’s alcohol regulations requiring wholesalers
to be Missouri residents before receiving a license to distribute liquor in the State.

The Background of the Case
All facts in this section have been stipulated by the parties. Plaintiff Southern Wine & Spirits of America, Inc.
(“SWSA”), a Florida corporation, seeks entry into the liquor wholesaling market in Missouri. SWSA is the largest distributor of wine, spirits, beer and various non-alcoholic beverages in the United States, with operations in
32 states and the District of Columbia. SWSA currently
holds a Missouri license as a liquor solicitor which allows
it to sell all kinds of intoxicating liquors to wholesalers
in Missouri. In order to become a wholesaler of alcoholic
beverages, the individual Plaintiffs along with SWSA created a wholly owned subsidiary of SWSA, Southern Wine
& Spirits of Missouri, Inc. (“Southern Missouri”). Southern Missouri is a Missouri corporation organized under
the laws of the State of Missouri. In July of 2011, Southern
Missouri filed an application for a Missouri Wholesaler
Liquor License with Defendant Division of Alcohol and
Tobacco Control of the Missouri Department of Public
Safety (“Division”). However, the Division denied the application on the grounds that Southern Missouri does not
satisfy the residency requirement found in Mo. Rev. Stat.
§ 311.060.2(3). The individual Plaintiffs in this action are
Florida residents who are officers and directors of SWSA
and Southern Missouri.

I. Missouri’s Regulatory Scheme
Chapter 311 of the Revised Statutes of Missouri creates
a three-tier system for the importation, distribution and
sale of alcohol products in the State. Every participant in
each tier is subject to licensure or regulation by the Division. The three tiers refer to: (1) the producer, or supplier;
[1] (2) the distributor or wholesaler; and (3) the retailer.
Under the three-tier system, a producer sells its wine to
a licensed in-state wholesaler, who pays excise taxes and
delivers products to a licensed in-state retailer. There is
no contact between suppliers and retailers under this system.
Section 311.060.2(3) of the Missouri Liquor Control Law
imposes residency requirements upon wholesalers. The
regulation states that “[n]o wholesaler license shall be issued to a corporation for the sale of intoxicating liquor
containing alcohol in excess of five percent by weight,
except to a resident corporation as defined in this section.” To be considered a resident corporation, Missouri
regulations require that all corporate officers, directors,
and shareholders who own or control sixty percent or
more of the company’s stock be Missouri residents for at
least three years, as well as voters and taxpaying citizens
of the county and municipality in which they reside. Mo.
Rev. Stat. § 311.060.3. [2] These requirements are imposed
upon wholesalers but not upon retailers. [3] Southern
Missouri currently meets all of the requirements for the
license it seeks, except for the residency requirements, as
its officers and directors are all Florida residents.
In their complaint in this action, Plaintiffs challenge the
constitutionality of the State’s residency requirements
under the Commerce Clause, the Privileges and Immunities Clause, and the Equal Protection Clause of the
United States Constitution. They seek a declaration that
the Division is estopped from enforcing the residency requirements against Plaintiffs.

Continued on page 9
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II. Discussion
A. Commerce Clause
Plaintiffs argue that Missouri’s resident corporation requirements violate the Commerce Clause by treating
non-residents engaged in interstate commerce less favorably than Missouri residents engaged in the same. Plaintiffs do not dispute that the requirements result in unequal treatment of residents and non-residents but they
argue that the Twenty-First Amendment gives states the
authority to engage in such discrimination at the alcohol
wholesaling level.
The Commerce Clause gives Congress the power to “regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.” U.S. Const. art. I
§ 8, cl.3. It is a settled legal principle that this affirmative
grant of Congressional power implies a negative restraint
on states, who are prohibited from enacting legislation
interfering with or burdening interstate commerce. See,
e.g., Dennis v. Higgins, 498 U.S. 439, 447 (1991). States
may only pass laws discriminating against out-of-state
economic interests if the laws “advance a legitimate local
purpose that cannot be adequately served by reasonable
nondiscriminatory alternatives.” New Energy Co. of Ind.
v. Limbach, 486 U.S. 269, 278 (1988).
However, the Twenty-first Amendment complicates the
application of the dormant Commerce Clause when state
regulation of alcoholic beverages is concerned. Section
Two of the Amendment provides that, “[t]he transportation or importation into any State . . . for delivery or use
therein of intoxicating liquors, in violation of the laws
thereof, is hereby prohibited.” U.S. Const. amend. XXI, §
2. The Amendment, which ended Prohibition by repealing the Eighteenth Amendment, was enacted to protect
State interests in “promoting temperance, ensuring orderly market conditions, and raising revenue” through
regulation of the production and distribution of alcoholic beverages. North Dakota v. United States, 495 U.S.
423, 432 (1990) (plurality opinion). To accomplish these
ends, “some power to regulate interstate commerce was
withdrawn from Congress so that the Commerce Clause
could not be construed to prevent the enforcement of
State laws regulating the importation of alcoholic beverages and the manufacture and consumption of alcoholic
beverages within State borders.” Brooks v. Vassar, 462
F.3d 341 (4th Cir. 2006) (citing Beskind v. Easley, 325 F.3d
506, 513 (4th Cir.2003).

The limitations on the regulation of interstate commerce
imposed by the Commerce Clause are thus in a tense relationship with the broad powers to regulate alcohol which
were given to states through the Twenty-first Amendment. However, even though the latter Amendment provides states with broad regulatory authority over alcohol,
it does not give a state unfettered discretion to make any
and all alcohol regulations without regard to Commerce
Clause limitations. The Supreme Court has provided an
analytical framework for addressing the tension between
the two different constitutional provisions. If the state
measure is shown to discriminate against out-of-state
producers or products, it cannot be upheld simply by
summary reliance upon the Twenty-first Amendment,
but will only be upheld if it reasonably advances legitimate state interests that cannot be adequately served by
reasonable nondiscriminatory alternatives. Granholm v.
Heald, 544 U.S. 460, 462 (2005). State policies are only
“protected under the Twenty-first Amendment when
they treat liquor produced out of state the same as its
domestic equivalent.” Id. at 463; see also Arnold’s Wines,
Inc. v. Boyle, 571 F.3d 185 (2nd Cir. 2009) (discussing and
applying Granholm’s analytical framework). Using this
test, the Granholm court struck down New York and
Michigan laws [4] which allowed in-state wineries to
ship wine directly to consumers while prohibiting outof-state wineries from doing the same. The Court found
these laws discriminatory under the dormant Commerce
Clause, as they treated liquor produced out-of-state differently than its in-state counterpart. Id.
In reaching this holding, the Granholm Court analyzed
the legal history behind the Amendment, concluding that
it was intended “to allow States to maintain an effective
and uniform system for controlling liquor by regulating
its transportation, importation, and use. The Amendment did not give States the authority to pass nonuniform laws in order to discriminate against out-of-state
goods.” Granholm, 544 U.S. at 484-85.
Even though the Granholm holding only related directly
to producers of alcoholic goods, Plaintiffs argue that it
must be extended to wholesalers as well. However, such
an extension would contradict the language in Granholm.
The Granholm court emphasized that its holding would
not “call into question the constitutionality of the threetier system”[5] insofar as “`[t]he Twenty-first Amendment grants the States virtually complete control over
whether to permit importation or sale of liquor and how
Continued on page 11
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to structure the liquor distribution system.’” Id. at 48856 (quoting California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97, 110 (1980)). The Court
went on to declare the three-tier system “unquestionably
legitimate” and, as discussed previously, stated explicitly
that “[s]tate policies are protected under the Twenty-first
Amendment when they treat liquor produced out of state
the same as its domestic equivalent.” Id at 463. [6] The
Michigan and New York laws, however, were unconstitutional because they represented “straightforward attempts to discriminate in favor of local producers.” Id. As
the Second Circuit has noted:
Granholm validates evenhanded state policies regulating the importation and distribution of alcoholic beverages under the Twenty-first Amendment. It is only where
states create discriminatory exceptions to the three-tier
system, allowing in-state, but not out-of-state, liquor to
bypass the three regulatory tiers, that their laws are subject to invalidation based on the Commerce Clause. Arnold’s Wines, 571 F.3d at 190.
Unlike in Granholm, Missouri’s residency requirements
do not discriminate against any types of alcohol products
or producers; liquor produced out-of-state is funneled
through Missouri’s three-tier system in the same fashion
as its in-state equivalent. Rather, the disparate treatment
embodied in the regulations only affects wholesalers
charged with transporting alcohol already lawfully present in the State. Id. at 488. The power to structure the
liquor distribution system falls clearly within the State’s
“virtually complete control” under the Twenty-first
Amendment. Regulations which discriminate in favor of
in-state wholesalers are an integral component of a threetier system, as the Granholm court acknowledged. See
also Brooks v. Vassar, 462 F.3d 341, 352-54 (4th Cir. 2006)
(stating that any argument “that compares the status of
any other in-state entity under the three-tier system with
its out-of-state counterpart is nothing different than an
argument challenging the three-tier system itself [and] .
. . is foreclosed by the Twenty-first Amendment and the
Supreme Court’s decision in Granholm, which upheld
the three-tier system as `unquestionably legitimate.’”).
The language of Granholm thus allows Missouri to discriminate in favor of in-state wholesalers. However, Plaintiffs argue that Southern Missouri should be considered
an in-state wholesaler, as it is a Missouri corporation,
and will ostensibly have a Missouri facility and manag-

ing officer, and will therefore not constitute a threat to
the three-tier system if allowed to enter the State’s wholesaling market. However, this argument is unpersuasive.
The residency regulations govern the extent of the presence which a wholesaler must have in order to properly
be considered an in-state wholesaler. Missouri, under
the power of the Twenty-first Amendment, has required
a substantial in-state presence of the wholesaling company, beyond the physical presence of a warehouse and a
limited staff. Instead, Missouri’s liquor control laws have
demanded that the leadership of the company, as defined
by its officers, managers and major shareholders, be residents of Missouri counties. It is within Missouri’s power
to structure its three-tier distribution system in order to
require an intensely localized presence and individualized accountability for the people in charge of a liquor
wholesaling company. Some other states in the U.S. also
have such requirements, while others have decided to
structure their systems differently, for example, requiring only that the wholesaler have an in-state warehouse.
However, the fact that Missouri requires its wholesalers to
have a stronger in-state presence than many other states
has not been shown by Defendants to place it outside the
scope of Twenty-first Amendment protection, for these
regulations, do, in the words of Granholm, “treat liquor
produced out of state the same as its domestic equivalent.”
In opposition to this argument, Plaintiffs rely on a Fifth
Circuit case, Cooper v. McBeath, 11 F.3d 547 (5th Cir.
1994), which held unconstitutional Texas regulations requiring a period of Texas residency before a mixed beverage retailer permit could issue. However, this case was
decided before the Granholm court clarified for lower
courts the proper interaction between the Twenty-First
Amendment and Commerce Clause. From the start of its
analysis, the Cooper court placed the “towering” burden
squarely on the State to show that its statutes “advance a
legitimate local purpose that cannot be adequately served
by reasonable nondiscriminatory alternatives.” Id. at 553.
After conducting this analysis, and determining that Texas did not show such a purpose, the court then ruled that
the statutes were not saved by the Twenty-first Amendment. [7] However, the court did not have the benefit of
the language in Granholm, which reaffirmed the constitutionality of the three-tier system, and focused the reach
of the Commerce Clause upon disparate treatment of
producers and alcoholic goods, leaving intact states’ ability to regulate the structure of their alcohol distribution
systems. The only post Granholm decision cited by PlainContinued on page 12
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tiffs, Southern Wine & Spirits of Texas, Inc. v. Steen, 486 F.
Supp. 2d 626 (W.D. Tex. 2007), also cannot be relied upon
as it followed the reasoning and ruling of Cooper.
B. Privileges and Immunities Clause
Plaintiffs also argue that the residency requirements violate the individual Plaintiffs’ rights under the Privileges
and Immunities Clause to do business across state lines.
The Privileges and Immunities Clause states: “The Citizens of each state shall be entitled to all Privileges and
Immunities of Citizens in the several states.” U.S. Const.
Art. IV, § 2. The privileges and immunities claimed by
Plaintiffs are not protected on account of the Twenty-First
Amendment’s broad grant of power to the states, as discussed above, to implement three-tier liquor distribution
systems which disparately affect non-resident wholesalers and retailers. See e.g. Steamers Service Co. v. Wright,
505 S.W.2d 65, 68 (Mo. 1974) (“the liquor business does
not stand upon the same plane, in the eyes of the law,
with other commercial occupations . . . and is thereby
separated or removed from the natural rights, privileges
and immunities of the citizen.”). However, even if a cause
of action did exist, Plaintiffs lack standing to assert a
claim. Corporations are not protected by the Clause, and
neither are injuries to individual plaintiffs which flow directly and solely from the injury to the corporation. See
Chance Mgmt. v. South Dakota, 97 F.3d 1107, 1115-16 (8th
Cir. 1996). In Chance Mgmt, a corporation was denied a
license to operate a video lottery machine for the South
Dakota lottery because it could not meet the requirement
that South Dakota residents hold the majority ownership
interest in the corporation. 97 F.3d at 1108. The corporation’s majority shareholder was a Wyoming resident. The
Eighth Circuit agreed with the district court that corporations were not protected by the Privileges and Immunities Clause, and that the individual Plaintiffs could
not bring claims under the Clause because their injuries
flowed from the denial of the lottery operator license to
the corporation and his status as a corporate shareholder.
Here, the relevant facts lead to the same legal result. The
individual Plaintiffs have not applied for a wholesaler license; any injury suffered by Southern Missouri’s officers
and directors would stem from the denial of the corporation’s license and thus, Plaintiffs’ injury is not cognizable
under the Privileges and Immunities Clause.

C. Equal Protection Clause
Plaintiffs also allege that the residency requirements violate the Equal Protection Clause. The Equal Protection
Clause of the Fourteenth Amendment provides that a
state shall not “deny to any person within its jurisdiction
the equal protection of the laws.” U.S. Const. amend. XIV.
To prove a violation of the Equal Protection Clause, one
must prove that the legislature treated it differently than
similarly situated entities and the different treatment was
not rationally related to a legitimate government objective. See Koscielski v. City of Minneapolis, 435 F.3d 898,
901 (8th Cir. 2006). “[T]hose attacking the rationality of
the legislative classification have the burden `to negative
every conceivable basis which might support it.’” Schutz
v. Thorne, 415 F.3d 1128, 1136 (10th Cir. 2005).
As discussed above, the Granholm court has also declared
the constitutionality of the three-tier liquor distribution
system and its disparate treatment of non-resident and
resident wholesalers. Though the Twenty-first Amendment defeats the need for an equal protection analysis,
in any case, the residency requirements easily satisfy the
rational basis test. The need for greater accountability in
liquor distribution is a primary reason for the creation
of the three-tier system in the first place, and imposing a
requirement that the leadership of a wholesaler be present in the State can rationally be assumed to promote
greater accountability and responsibility on the part of
the wholesaler towards the community. The fact that the
requirements are only imposed upon wholesalers and not
on retailers does not render it irrational, as retailers are
more visible in the community and thus are likely subject
to greater pressure from the public and law enforcement
than wholesalers acting in an irresponsible manner. [8]
Further, the fact that the General Assembly of Missouri
chose to impose residency requirements upon liquor containing more than five percent alcohol by weight, but did
not impose similar restrictions on beer, has a rational
basis given that greater risks of harm to the community
may result from consumption of beverages with higher
alcohol content.

Conclusion
Accordingly, it is hereby ORDERED that Defendants’
Motion for Summary Judgment is hereby GRANTED
and Plaintiffs’ Motion is DENIED.

Continued on page 13
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Footnotes:
[1] In addition to producers, there are also solicitors, who are given
licenses in Missouri to acquire alcoholic beverages from the producers
and sell those products to wholesalers. Though the licensing scheme
treats producers and solicitors as separate entities, the Court will, for
practical purposes, refer to both groups as “producers” who comprise
the first tier of Missouri’s alcohol distribution scheme.
[2] Section 311.060.2(3) defines “resident corporation” as
a corporation incorporated under the laws of this state, all the officers
and directors of which, and all the stockholders, who legally and beneficially own or control sixty percent or more of the stock in amount and
in voting rights, shall be qualified legal voters and taxpaying citizens of
the county and municipality in which they reside and who shall have
been bona fide residents of the state for a period of three years continuously immediately prior to the date of filing of application for a license,
provided that a stockholder need not be a voter or a taxpayer, and all
the resident stockholders of which shall own, legally and beneficially,
at least sixty percent of all the financial interest in the business to be
licensed under this law . . .
Mo. Rev. Stat. § 311.060.3.
[3] Missouri has a non-resident corporation, Mid-Continent Distributors, Inc. (known as “Glazers”), licensed and operating in the State as a
Wholesaler-Solicitor, but it was grandfathered in because a predecessor
company was licensed before 1947.
[4] Michigan’s law prohibited any shipment from out-of-state wineries but allowed in-state wineries to ship to customers by obtaining a
permit. New York’s more complex scheme allowed out-of-state wineries
to ship to New York customers if the wineries established a physical
presence in the state and participated in New York’s three-tier distribution system; however, in-state wineries were allowed to bypass the
three-tier system and ship wine directly to customers. See Granholm,
544 U.S. at 460-61.

[5] The Granholm court described Missouri’s three-tier system as
follows: Producers or distillers of alcoholic beverages, whether located
in state or out of state, generally may sell only to licensed in-state
wholesalers. Wholesalers, in turn, may sell only to in-state retailers.
Licensed retailers are the final link in the chain, selling alcoholic beverages to consumers at retail locations and, subject to certain restrictions,
through home delivery. Id. at 468-69 (citations omitted) (emphasis
added).
[6] The Granholm Court cited favorably Justice Scalia’s concurring
statement in North Dakota v. United States that “[t]he Twenty-first
Amendment . . . empowers North Dakota to require that all liquor sold
for use in the State be purchased from a licensed in-state wholesaler.”
Id. at 489 (quoting North Dakota, 495 U.S.423 at 447 (Scalia, J., concurring in judgment)).
[7] n rendering this analysis, the Cooper court did not appear to
consider the Supreme Court’s earlier language that “[g]iven the special
protection afforded to state liquor control policies by the Twenty-first
Amendment, they are supported by a strong presumption of validity
and should not be set aside lightly.” North Dakota, 495 U.S. at 432.
[8] here is a different residency restriction placed upon retailers.
Though the retail corporation does not have to be a Missouri resident,
the General Assembly has required that the “managing officer of such
corporation [be] of good moral character and a qualified legal voter and
taxpaying citizen of the county, town, city or village.” Mo. Rev. Stat. §
311.060.1.
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