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Message from the President
Dear NLLEA Members,
Spring has arrived and we find ourselves enjoying the warmer weather
around the country as we prepare for
vacations and attending outdoor activities. I encourage each of you to spend
quality time with your families and focus on what is important to each of you.
In the field of liquor law enforcement we also find our
work load increasing and more events being held outdoors
that draw larger crowds of people potentially consuming
alcohol. As we work these events with our law enforcement partners we must help ensure the safety of our citizens while using sound tactics and providing professional
law enforcement and services. As we strive for compliance through education, training, and enforcement, law

enforcement professionalism at every level is vitally important.
The National Liquor Law Enforcement Association Academy will kick off on Monday June 4, 2012 in Charlestown,
West Virginia. I encourage each of you to visit our website
and click on the training academy tab and consider sending a representative to the academy from your agency. The
deadline for registration is May 13, 2012 to ensure a spot in
the academy. In addition to the quality instruction, networking with other agencies is a valuable resource to take
advantage of throughout the week. Each agency member
has something to offer our membership and everyone has
their own unique cases they have worked and successfully
prosecuted or presented to their state’s Liquor Control
Board. These discussions are valuable to our members
and will assist our agencies in the day-to-day operations
after returning to our individual states.
Continued on page 2
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The Executive Board is currently working on plans for
the Annual Conference. We are pleased to announce that
the NLLEA Annual Conference will be held in conjunction with the EUDL Coordinators’ Symposium the week
of August 6-10, 2012 in Leesburg, Virginia. Additional
details regarding the specific agenda, registration procedures, etc., will be forthcoming soon and will be posted
on the NLLEA website. We look forward to providing a
quality conference and maintaining those valuable partnerships we have developed.
Former NLLEA President Charles Sumner will be retiring
from Mississippi ABC on May 31, 2012. Charles is currently the Director of Training at Mississippi ABC with a
total of 35 years of law enforcement experience. Charles
is also a graduate of the 170th session of the FBI National
Academy. Charles was instrumental in moving the Association forward and securing funding to help with
NLLEA Academy expenses. As an Academy instructor Charles has also provided instruction to many ABC
agents across the United States and Canada. Charles has
taught at nearly every Academy and has been a member
of NLLEA since 1991. I personally wish Charles and his
family the best of luck with his retirement and his new
career as a District Manager for Law Enforcement with
Glock. His commitment and dedication to the Association were instrumental to the Association’s success and
current status.
The Executive Board has been requested to attend a number of conferences around the country. These are being
attended at little to no expense to our Association. It is
now more common for agencies or associations to reach
out to the Executive Board and request that a member

speak about liquor law enforcement strategies and successes during these events. We are continuing to form
valuable partnerships with organizations throughout the
country that will assist our members and their agencies
as we continue to provide quality liquor law enforcement.
On Tuesday March 13, 2012 the NLLEA lost a true friend
and law enforcement partner, Deputy Chief William “Bill”
Martin. Deputy Chief Martin was a valuable member of
our Association and provided insight in many discussions
involving liquor law enforcement during our national
conferences. He was a familiar face and always presented
himself in a professional manner. I enjoyed the conversations with Bill throughout the years and he will truly be
missed. My heartfelt condolences go out to his family and
friends as we move through these difficult times.
Many of you know I am an avid baseball fan. While
watching a baseball game last summer I listened to the
announcers talk about different managers and quotes that
were posted in locker rooms around the league. One particular quote that stuck with me was “Discipline Yourself
So Others Don’t Have To.” What a great piece of advice
for players… and agents/investigators. Thanks for what
you do for your agencies and our Association. “Take in a
ball game, grab a dog and a coke, and enjoy the American
Dream.”
True Respect,

Richard Cologie
NLLEA President

Answering the

Call to ServeNLLEA Enforcement Data Now Available!

At the next Annual Meeting in August, the Board anticipates
a vacancy for the Sergeant-at-Arms position. The NLLEA’s
Sergeant-at-Arms participates in NLLEA Board meetings,
reviews workshop abstracts submitted for the Annual Conference, reviews nominations for the annual NLLEA Law
Enforcement Awards, and oversees producing and disseminating the NLLEA Today. The Sergeant-at-Arms position is a
first-year position on the Board. In the subsequent four years,
the Sergeant-at-Arms will serve as Secretary/Treasurer, Vice
President, and President, before serving his or her final year
on the Board as Immediate Past President.

If you would like to declare your candidacy for the Sergeant-AtArms position, please submit:
•
•

A picture of yourself for the upcoming newsletter.
A brief statement (no more than 500 words) detailing your
background and qualifications, why you would like to hold
this office, and your vision for the future for the NLLEA.

Candidates for the Sergeant-at-Arms position should submit
their information to support@nllea.org by June 29, 2012 for
inclusion in the next issue.
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2012 Training Academy Update
By Chuck Conkling
I am happy to announce that planning for the 2012 National Academy is well under way. The academy will be
hosted by West Virginia ABCA and held at the Charleston Downtown Marriott in Charleston, WV from June
4 – 8, 2012. The announcement, registration forms, and
transportation forms are posted on the website. Please
send the application forms to me as soon as possible. The
cutoff date for both registration and hotel reservations is
May 13, 2012.
The rooms are $97.00 per night. Please call the hotel
directly for reservations. Specify the NLLEA Training
Academy to ensure you get the reduced rates. The direct
number is 800-228-9290. Again, the cutoff date for
rooms is 13 May 2012.
West Virginia ABCA has gone the extra mile by securing a grant to pay for the meeting room expenses. In
addition, they are hosting the Monday evening dinner.
They will also conduct airport transfers for students and
instructors.
Several changes have been made to the curriculum this
year. In an effort to save agencies a little money, we have returned to the Monday through Friday format, cutting out
one night’s hotel expenses. Classes will start promptly at 0800 on Monday, June 4th and end at 1700 on Friday, June
8th. Please have your students arrive on Sunday and depart on Saturday to ensure they are present for the entire
Academy. The training schedule is available on the NLLEA website at: http://www.nllea.org/documents/training/
TA2012Schedule.pdf.
With the assistance of Sergeant-at-Arms Joe Cannon who is also an Academy Instructor, we have arranged to have
Tim Reid, FBI Retired, teach an eight hour class entitled “Law Enforcement Officers Killed and Assaulted; A Study in
Officer Safety and Survival”. Joe was able to attend this class and thought it would be very beneficial to our students so
we have scheduled this class for everyone on Tuesday.
Please contact me if you have any questions.
Chuck Conkling
NLLEA Training Coordinator
176 Saranac Drive
Bostic, NC 28018
919-481-4998 (Mobile)
866-875-2811 (Fax)
cconkling@cwcinv.com (Email)
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This Just In

Over 430 Arrested in California’s Largest Decoy
Shoulder Tap Operation
By John Carr, California ABC
Investigators from the California Department of Alcoholic Beverage Control (ABC) and officers from the
Modesto and Ontario Police Departments joined forces
with over 100 law enforcement agencies on Friday, March
16, 2012 in the largest Decoy Shoulder Tap Operation
ever assembled in California.
The task force operation resulted in 439 arrests. 378
individuals were cited for
furnishing alcoholic beverages to minors, and 61 were
arrested for other crimes
such as public drunkenness,
DUI, parole violations and
outstanding warrants. The California ABC Director Jacob
Appelsmith and Investigator Bret
operation was conducted Ajax discuss how the Shoulder Tap
statewide for the first time Operation is going.
ever. Over 350 law enforcement personnel participated along with scores of young
decoys who made the operation possible.
ABC Investigators and local law enforcement conducted
a program called a Decoy Shoulder Tap Operation which
can lead to the arrest of adults who purchase alcohol for
people under 21 years of age. Under the program, a minor
under the direct supervision of a peace officer will stand

Alameda Police, West Sacramento Police and California ABC Investigators arrest
a suspect.

Modesto Police Arrest Suspect for Furnishing Alcohol to Minors. Members of the
media gather information.

outside a liquor or convenience store and ask patrons to
buy them alcohol. The minor indicates in some way he or
she is underage and cannot purchase the alcohol.
If the adults agree to purchase alcohol for the minor, officers then arrest and cite them for furnishing alcohol to
the minor. The penalty for furnishing alcohol to a minor
is a minimum $1000 fine and 24 hours of community service.
The program is intended to reduce the availability of alcohol to minors. According to the American Medical
Association, underage drinking can increase chances of
risky sexual behavior and teen pregnancy, juvenile delinquency, compromise health, and result in unintentional
injury and death.

Surprise! California ABC Investigators discover marijuana under the hood of
a car after stopping the vehicle of a person suspected of furnishing alcohol to a
minor in Palm Springs, California.

Continued on page 5
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Shoulder Tap Operation - continued from page 5

Many local operations were funded by the California
Alcoholic Beverage Control through the department’s
Grant Assistance Program (GAP), and some were funded
by the California Office of Traffic Safety (OTS) through
the National Highway Traffic Safety Administration
(NHTSA). ABC is a Department of the Business, Transportation and Housing Agency. 

ABC Investigators Arrest A Suspect In Concord.

Kentucky Department of Alcoholic Beverage Control joins
Social Networking Site Facebook
The Kentucky Department of Alcoholic Beverage Control has joined the rapidly growing number of government agencies with a presence on the popular social networking site Facebook.
The page, available at http://www.facebook.com/#!/KentuckyABC, is a way to provide instantaneous, two-way
communication with individuals involved in the alcohol
industry as well as community stakeholders.
“The ABC is always looking for ways to communicate
with our clients,” said ABC Commissioner Tony Dehner. “We post information and photographs of training
workshops, community awareness events and public
meetings, along with links to helpful information such as
press releases and news and magazine articles. Our goal
is to provide as many avenues as possible to keep the public informed of our operations.”
In addition to the Facebook page, ABC information is
available on the agency’s website at http://abc.ky.gov/
Pages/default.aspx. 
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State ABCC Suspends Two Licenses:
Bricks, Inc., Xavier’s Place disciplined; police grateful
By Mark E. Vogler, The Eagle-Tribune
March 1, 2012
LAWRENCE, MA — As part of its increased enforcement of liquor law violations in the city, the state Alcoholic Beverages Control Commission has suspended the
licenses for two downtown bars.
Bricks, Inc. of 151-153 Essex St., received a 28-day suspension — with 10 days to be served — for violating its
occupancy permit and for not following cover charge
regulations.
Xavier’s Place, Inc., of 245 Lawrence St., has been ordered
to serve five days of a 10-day suspension for serving alcohol to minors.
The ABCC’s latest enforcement actions stem from the
agency’s increased investigations in the city since major
layoffs at the Police Department in July of 2010. Police
officials cited the loss of patrol officers as a contributing
factor to increased violence and trouble at city bars.

Investigators also noticed that Bricks appeared to be
overcrowded. The city occupancy permit issued to the
bar showed the legal limit was 49 customers — less than
the 75 people investigators had counted during their inspection.
The bar’s manager told investigators that he was in the
process of working with the city to increase the legal capacity.
The ABCC advised Bricks’ owner that the bar wouldn’t
have to serve 18 days of the 28-day suspension, provided there are no further violations for two years. The bar
has been ordered to begin serving a 10-day suspension,
March 14.
During an inspection of Xavier’s Nov. 5, state investigators observed two youthful-looking women drinking
beer. They later determined the two patrons were 19 and
20 years old — below the legal drinking age of 21.

“They’ve done an incredible job and we’re lucky to have
them,” Lawrence Police Lt. Shawn Conway said of the
ABCC’s escalated enforcement.

The ABCC advised Xavier’s owner that the bar would
begin serving its five-day suspension on March 28. The
commission waived five days of the original suspension,
provided the bar goes two years without further violations.

“The ABCC has been a great partner with us and has been
aggressive in their investigation of illegal activities. After
the layoffs, we’ve asked them to ramp it up even more.
And they’ve answered it 10-fold and done an outstanding
job,” said Conway, the Police Department’s liaison to the
Licensing Board.

The city also learned this week that the ABCC had issued
a recent decision upholding the city Licensing Board’s
five-day suspension last year of the Marabu Cafe’s license.
Owners of the club at 20-22 Union St. had appealed the
Licensing Board suspension for erecting an outside stage
without proper permits and ignoring a work stop order.

State enforcement action against Bricks’ license follows
an inspection of the bar Sept. 24. Investigators observed
a hand-written notice taped to a cash register which indicated a $10 cover charge was required. State law requires
bars to post cover charges at the entrance and to issue
receipts upon payment. An employee told investigators
that the bar didn’t provide its customers with receipts after collecting cover charges.

“It is clear from the testimony presented that the licensee
was given ample opportunities to comply with the stop
order and basically refused to do so,” the ABCC concluded in its ruling. The commission also noted the bar’s
owner “blatantly failed to comply with repeated requests
made by the city of Lawrence, placing the board in the
position where enforcement was necessary and appropriate.” 
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New Research

Are Personal Portable Breath Testers a Threat
to Personal Safety?
By Maj. Mark Willingham
What drinker would not want a device to help them decide whether it was safe to order another drink or whether
it was safe to drive home after a night of partying? Such a
magic device would certainly eliminate the drinker’s obligation to monitor their alcohol consumption and to assess
their BAC based on knowledge of standard drink units
and their gender and body weight. After all, who wants to
be troubled with all that thinking when there is drinking
to do? When a need exists, a product is sure to follow. A
proliferation of inexpensive Personal Portable Breath Test
(PPBT) devices that promise to tell drinkers if they are
safe to order another drink or if they are safe to drive after
drinking are flooding the market. Are these devices the
answers drinkers have been looking for, or are these devices a risk to personal safety?
To examine the question whether the use of personal
portable breath test devices to make next drink and/or
driving after drinking decisions is appropriate, the author
collaborated with the National Alcohol Beverage Control
Association (NABCA) and the Institute of Police Technology and Management (IPTM) to test a random sample of
PPBT devices for accuracy and usability during Standard
Field Sobriety Test (SFST) training wet labs.
Thirty-two commonly available PPBT devices were purchased from mail order catalogs, from local auto parts
and big box stores, and through the internet. The study
devices ranged in price from $9 to $260. While almost all
of the packaging noted that the products received FDA
510(k) clearance or US Department of Transportation National Highway Traffic Safety Administration (NHTSA) approval as an alcohol-screening device (ASD), none
of the devices tested was listed on the DOT Web Site as an
approved device and no listing for FDA 510(k) clearance
devices was found.
In the study protocol, volunteer drinkers consumed alcoholic beverages until their BAC level was in the 0.08% to
0.10% range as established by an evidentiary breath test de-

vices certified for use in criminal DUI investigations. The
SFST volunteers utilized each of their assigned PPBT devices within 10 minutes of obtaining their baseline BAC
results establishing an accurate comparison between the
PPBT and the evidentiary results.
Each of the 32 PPBT devices deviated from the legal standard. Some exhibited significant deviation. The average
BAC for all the drinkers based on the evidentiary device
was 0.09 %g, or slightly higher than the presumptive level
for DUI in all 50 states. The average BAC for all the PPBTs
was 0.125 %g, or 39 percent higher than the evidentiary
device. At first glance, this deviation, while representing
a significant error, was an error that informed the drinker
that their BAC was considerably higher than it actually
was. From a personal safety perspective, this error may be
positive perhaps resulting in a decision to discontinue alcohol consumption before the drinker was a risk to himself and/or others. However, these results were skewed
by three devices that reflected BAC results over 0.30 %g,
values that represented 4 times the presumptive level of
intoxication.
The overall results did not accurately represent the results from each device. Individual PPBT results ranged
from 0.03 %g BAC to 0.47 %g BAC. Fifty six percent of
the devices overstated intoxication while 44% underrepresented intoxication. As previously stated, devices that
over-represent intoxication may have the personal safety
benefit of causing drinkers to discontinue consumption.
Continued on page 8
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However, devices that under-represent intoxication levels
could have the opposite effect. Considering that several
devices reported a 0.03%g BAC when the drinker’s actual
BAC was 0.09 %g suggests that many of these type devices
could actually encourage drinkers to continue to consume
alcohol even when their actual BAC is above the presumptive level of intoxication. Eleven of the 32 devices, or over
1/3 of the PPBT devices, reflected a test result lower than
the baseline device. The implications of these results is
that with 11 of these devices, drinkers would incorrectly
believe that their BAC is lower than it actually is which
may lead to additional alcohol consumption or poor decisions concerning the operation of a motor vehicle.
The PPBTs obtained for the study ranged in cost from
$9 to $260. Preliminary results suggest that the purchase price of the PPBTs does represent PPBT accuracy
to a limited degree. For example, two devices varied only
0.002 g% BAC from the evidentiary device results. These
devices cost $150 and $200 respectively. However, some
lower-priced PPBTs performed almost as well and several
higher-priced PPBTs did not perform as well. While cost
alone was not a determinate of expected result accuracy,
the more expensive devices, those costing over $180, did
not substantially underestimate BAC level. Underestimation presents the most significant risk to personal safety
in that it might encourage the drinker to consume more
alcohol believing their BAC is actually lower.
Several of the devices displayed results with a combination
of green, yellow, and red LEDS rather than through a digital display. These devices, in general, were the most inexpensive and had the highest rate of failure to operate. The
devices indicated a threshold level of 0.05 g% BAC and not
the threshold limit for intoxication presumption utilized
in the United States (0.08 %g). That notwithstanding, the
devices that displayed results with color LEDs rather than
a digital display were not accurate in depicting BAC levels.
Their use probably should be limited to simply determining the presence of beverage alcohol rather than determining a value.
While most of the instructions included with the PPBTs
told the drinker to wait a specified period after drinking
to utilize the device, it seems unlikely that a drinker would
wait the generally prescribed 20 to 30 minutes before utilizing the device in a drinking environment and before
making a next purchase or drink after drinking decision.
In addition, only a few instructions explained to the user
that his or her BAC level would continue to rise for 30 to

45 minutes after last drink consumption and that the BAC
reading, even if taken 20 minutes after last alcohol consumption, would be inaccurate as the BAC level rose.

Conclusions

Personal portable breath test devices are commonly used
by drinkers to make next drink decisions and to make
driving after drinking decisions. These decisions appear
to be based on an expectation that the PPBT devices are
accurate. Drinker expectations of PPBT accuracy seem
largely based on the information contained on the product packaging. Presumptions of accuracy may also be
subjectively based on purchase price with the user assuming more expensive devices are more accurate.
The PPBT devices tested were largely found to be inaccurate and inappropriate for drinker intoxication selfassessment. While several devices were quite accurate
and reported drinker BAC levels within 0.002 g% of the
benchmark breath test device results, most of the devices
presented significant variances from the benchmark. The
high variance could reasonable lead drinkers to believe
that they were not intoxicated to the extent that their
faculties were impaired when in fact they were a risk to
themselves and others.
The devices that utilized colored LED lights to indicate
BAC levels, when they actually worked, were highly inaccurate. Because of this, the devices that relied solely
on colored LED lights would only be useful to detect the
presence of beverage alcohol and should not be used for
quantification. Each of these devices utilized a 0.05 g%
level to indicate intoxication. This intoxication presumptive level is the standard in much of Europe and Canada.
Using a threshold level of 0.05 g% instead of 0.08 g% could
be confusing to drinkers in the United States.
Many of the study participants complained that the PPBT
operating instructions were not easily understood (it
appeared that the instructions for several devices were
poorly translated from Chinese into English). The operating procedures for other devices were found to be overly
complicated requiring operators to depress several buttons in a prescribed order and for a specific duration before the device would operate. Instruction confusion and
difficulty in operation may discourage drinkers from using the products even when the devices may provide some
benefit. This is especially true when the user’s BAC is approaching 0.08 g%. Most of the devices suggest the owner
return the PPBT for calibration every 6 months or 1 year.
Continued on page 9
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It is unlikely that many PPBT owners would return the
devices for calibration as suggested possibly resulting in
greater inaccuracies.
With only a few exceptions, the written instructions did
not advise the drinker that their BAC level would continue to rise for 30 – 45 minutes after consuming their last
alcoholic beverage. This information is critical and the
absence could lead a drinker to believe that the BAC level
displayed by the unit was in fact the level upon which they

should make their decision to drive or to have another alcoholic beverage.
About the Author: Maj. Mark Willingham served with the
Florida Division of Alcoholic Beverages for 30 years where
he policed and regulated the alcoholic beverage industry.
He currently provides consultation and expert witness
testimony concerning the responsible service of alcoholic
beverages through Alcohol Solutions, Inc. 

States’ Regulatory Authority in Jeopardy
By Pamela Erickson
Didn’t the US Constitution give states the primary authority to regulate alcohol after Prohibition? How could
that authority be threatened since it’s in the Constitution?
Why would courts think commercial interests are more
important than alcohol regulation? Why should it be okay
to sell alcohol anywhere, any time with few restrictions
when alcohol causes an estimated 79,000 deaths per year
and is a major factor in crime, poverty and other social
problems? A new law journal article tells the story about
how courts just don’t get the connection between price
regulations and alcohol problems.
Legal scholars and alcohol policy
specialists Elyse Grossman and
Jim Mosher just published, Public
Health, State Alcohol Pricing Policies, and the Dismantling of the
21st Amendment (Journal of Medicine and Law, published by the
Michigan State University College of Law). They note that “the
courts have largely abandoned the
original intent of the 21st Amendment (which repealed Prohibition
in 1933) – to grant States the primary responsibility in regulating
the alcohol trade as a means to
protect public health and safety. Recent cases have subordinated this purpose in favor of protecting commercial
interests pursuant to the Interstate Commerce Clause of
the Constitution.”

In conducting an analysis of the legal landscape Grossman and Mosher examine “Tied House” laws, a set of important, but poorly understood, regulations. These provisions separate retail, wholesale and manufacturing into
independently licensed tiers and are designed to prevent
aggressive sales practices.
Before Prohibition local markets were dominated by
large, national corporations that owned retail chains and
promoted aggressive sales tactics to increase profits. The
Tied House laws often include specific provisions to prevent sales practices that increase consumption especially
among those most vulnerable. These include bans on volume discounts, minimum pricing measures, controls on
“loss leaders” and enforcement measures known as “postand-hold requirements”. These provisions are designed
to prevent price wars and promotional efforts to induce
increased sales, but are poorly understood by the public
health community and the public in general. According
to the authors, “Public health advocates have in the past
considered Tied House provisions to be instruments of
the marketplace with little or no connections to public
health concerns. This perception is being reassessed.”
The article traces the legal history from before Prohibition
to the present day. An analysis of Supreme Court cases
illustrates that for the first three decades the Court interpreted the Amendment as giving states “extensive powers to regulate the trade in alcoholic beverages even when
the provisions appeared to violate the Commerce Clause.”
(The Commerce Clause is part of the US Constitution
which prohibits states from making laws that impede interstate commerce.) In the 1960’s, the Court began to give
greater weight to the Commerce Clause. A third wave of
cases extends from the 1990’s to the present day and rep-
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resents conflicting decisions, some of which indicate the
Commerce Clause could trump the 21st Amendment and
others that say state policies are protected as long as they
don’t discriminate between in-state and out-of-state producers or wholesalers. We do appear to be in a legal climate where the courts seem inclined to protect interstate
commercial interests versus the “States’ interest in protecting its citizens from the potential harms of alcohol.”
Adding a chilling element to this legal climate is a recent
court case in Washington State where legal fees were
awarded to the plaintiff, the Costco Corporation, even
though they lost on 8 of 9 challenged provisions. Other
states have noticed and are increasingly reluctant to
mount a vigorous defense of alcohol regulations, even if
they appear to fall within the States’ powers under the 21st
Amendment.
However, states are partly responsible for this situation.
“Unfortunately, the failure of the states to articulate the
temperance purpose and to have it reflected in the statutes has undermined public health interests.” States have
also ignored these laws and failed to adequately enforce
them. We could live to regret this situation as the authors
remind us, “State regulation is the backbone of alcohol
control policies. “The public health community is also at
fault. “State public health agencies and alcohol researchers
have been largely missing in action on this issue further
undermining the States’ legal position.”

In Conclusion, the authors call for State legislatures to
“reexamine their wholesaler pricing laws to ensure that
their temperance purpose is clearly articulated” and that
the laws are enforced. State regulatory agencies can assist by clarifying the purpose and function of these laws.
Courts need to “establish a reasonable standard of proof
for lower courts to apply.” The rational basis test “would
appear to be the appropriate vehicle…” This test generally requires laws to be rationally related to a legitimate
government purpose. It does not require an exhaustive
research effort which proves the efficacy of a law beyond a
reasonable doubt. But too often, courts are presented with
little or no rationale or something that is confusing and
unconvincing.
The authors say there is an “urgent need for the public
health community to become engaged in this legal and
political issue.” Without such an effort, “state wholesale
pricing policies may be lost along with the states’ authority under the 21st Amendment.”
The Grossman and Mosher article can be found at: http://
www.alcoholpolicyconsultations.com/storage/Grossman%20Mosher%2021st%20Amendment%202011.pdf
For more information, see www.healthyalcoholmarket.
com or contact Pam Erickson at pam@pamaction.com 
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In Memoriam
In March, the NLLEA lost an esteemed member and colleague. William (Bill) Thomas
Martin of Madison, MS was born Aug. 29, 1968 and passed March 13, 2012. He was in the
comfort of his loving family at Baptist Medical Center.
Bill grew up in Flora, MS and graduated from the University of Southern MS with a degree
in Criminal Justice. He served an internship with the US Marshall’s service before he began
his career with the MS Alcohol Beverage Control over 20 years ago. He worked assignments
in Greenwood and Biloxi prior to assignment at the headquarters in Gluckstadt, MS. Bill was
appointed as Deputy Chief of Enforcement July 1, 2003. He was a graduate of the MS Law
Enforcement Officers’ Training Academy and numerous law enforcement courses. He was appointed by former
Gov. Haley Barbour to the Electronic Protection Licensing Board, and currently served as 1st VP with the MS Law
Enforcement Officers Association. He served on the National Liquor Law Enforcement Association’s (NLLEA)
Training Committee and was an active NLLEA member for many years.
Bill was an avid hunter, fisherman, and expert marksman with Firearm Instructor certification. He served on the
ABC Pistol Team and competed in the Rocky Mountain Nationals and the National Police Shooting Championship.
Above all the accomplishments that he achieved in his lifetime, nothing was more rewarding than his children,
wife, and family, to which he devoted his life. Bill has been a lifelong follower of Jesus Christ, and his everyday life
has been a true testament of his beliefs. He has instilled all of his morals and beliefs in his two beautiful children,
Peyton Caroline and William Charles Martin.
Bill leaves his wife, Lori Lynn Martin, his children, Peyton Caroline Martin and William Charles Martin, his parents, Billy Martin and Boyce Christopher (husband John Christopher) his sister, Angela Martin Doolittle (brother
in law Roger Doolittle) brother, Michael Martin (sister in law Denise Martin), In Laws (Charlie and Marcia
Brown) brother in law Chad Brown (sister in law Kim Brown), brother in law, Keith Brown (Sister in law, Tangy
Brown) and five nieces and nephews.
A scholarship fund has been established for Mr. Martin’s children. Should you wish to make a donation in honor
of our esteemed NLLEA colleague, please send it to:
William (Bill) Martin Memorial Fund
c/o Regions Bank Highland Colony Branch
109 Webster Circle
Madison, MS 39110
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Liquor Enforcement Around the Nation

Alcohol Enforcement & Community Collaboration Works…
By Officer Jermaine Galloway
Boise Police Department
In the spring of 2006, the Boise Police Department implemented their first ever party patrols. For many agencies
this was nothing new. For the city of Boise, and in some
cases the State of Idaho, it was. The city of Boise has always been looked at as a beautiful, up and coming, community. What many didn’t realize is that Boise also has
a very clean, fun and vibrant downtown bar atmosphere
that is located less than 2 miles from Boise State University (BSU). As the population of Boise continued to grow,
so did the size of the University. The school, which began as a junior college, was now growing to over 20,000
students. The city of Boise was reaching 300,000 citizens,
and the Treasure Valley as a whole was almost 500,000.
Finally, we can’t forget the junior college football team
that is now a Division 1 powerhouse, and in many cases,
the darlings of the country, for many football fans.
In 2006, I took over my position as the “Valley 4 NCO.”
This doesn’t mean much to anyone outside of the Boise
Police Department, but it means the Neighborhood Contact Officer in the area around BSU. This area includes
businesses, retailers, bars, restaurants, tattoo parlors,
dorms and off campus housing. A large majority of BSU
students live off campus, making the University a large
commuter school. You might have a family who has lived
in a residence for 20 years living next to four college freshman who have just moved out of mom and dad’s house,
and are beginning the trek of living on their own!
As the NCO, I would check my Monday morning messages and consistently have two to ten messages about
parties over the weekend. I would talk to the complaining party, talk to the party throwers and goers, and even
their parents. After a couple of months of this, I quickly
realized that talking and “doing it the same as usual” was
not working. Similar to any college town, I would run
into the train of thought that, “it’s kids being kids” and
“it is the acceptable rite of passage”. To be clear, I’m not
saying that was everyone’s opinion, but it was the opinion of some landlords, parents and students. My initial
thought was, I went to college, I was a Division 1 college

Officer Jermaine Galloway

athlete, and I don’t believe “it’s kids being kids.” Instead
of sitting back and waiting for someone to get seriously
injured or killed by their behavior, I went to my department and asked if I could start party patrols. After securing funding and developing a process, I began looking for
officers who were willing to give up their weekends for an
idea. What do I mean by an idea? Basically, I had no clue
how to start these things. I had been in my new position
for less than one year! I knew how to handle a party, and
I had coordinated other enforcement programs in the
past….so how hard could it be?! Right?
Our initial patrols began in 2006. During that time we
ran a handful of party patrols and football game underage drinking patrols. The patrols yielded 126 underage
drinking citations. Not bad for our first year! The following year I wanted to continue the patrols. I didn’t
want it to just be a one-time program. I wanted the community to know that BPD was dedicated to improving
quality of life, keeping kids safe and alive from alcohol
related injuries. In 2007, we stepped it up a bit. We began
running more patrols, and now having one year experience under our belts, we had a better understanding of
problem locations around the city. We expanded our patrols to encompass the “downtown cruise” where minors
go to consume alcohol while in vehicles or on street corners with their friends. We then incorporated our first
taxi compliance check. This was to provide enforcement
to those who were delivering beer to minors. That opContinued on page 13
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eration yielded 7 citations. Overall, in 2007, BPD issued
295 underage drinking tickets along with various other
charges.
In 2008, the word “party patrol” started to develop its
own name and I became well known as the 6’9” party patrol officer. 2008 was the first year that BPD really began
to see a significant decrease in the party size along with
the number of overall parties. Before party patrols began,
a police car could drive down the street of a large party
and some kids wouldn’t even move out of the way. 2008
was the year we began to see that change. The parties that
were consistently 100-150 people were dwindling down
to 30 or so people. We had more of an underage drinking enforcement presence at BSU home football games,
yet we issued 50% fewer citations (39) compared to the
year before (78). Overall, our underage drinking citations
were slightly up at 304.
The patrols continued with 420 underage drinking citations in 2009, 407 in 2010, and a significant decrease to
257 in 2011. Please keep in mind; these numbers are only
from party patrols and football game patrols. They do
not include compliance checks, shoulder taps, taxi stings,
cop n shops or other specialty programs. They don’t include other violations such as open container, obstructing officers, drugs, traffic and DUIs. Of course, that total
would be much higher than just underage drinking citations.
Finally, BPD began coordinating with city, county and
state agencies, including BSU, in an attempt to educate
before the party patrols. BPD coordinated meetings and
formed groups and networks with the various agencies.
BPD also began providing Fake ID and over- service
trainings to retailers. As we like to say around here, we
took a “multifaceted approach” to reducing underage
drinking. Needless to say, our party patrols have become
a common term around the city. This week I walked into
a retail store, the owner looked at my name and said “Officer Galloway! You are a popular person.” I had a pretty
good idea where he was going with this. I currently hear
something about our underage drinking enforcement,
party patrols, etc. almost once a week. The businessman
went a different direction. He explained that I cited his

freshman daughter at a football game earlier this year.
He went on to say that it was the best thing that ever happened to her. Immediately after receiving her citation,
she realized that she was going down the wrong path,
hanging out with the wrong friends, and ultimately, not
doing what she was capable of doing. She changed her
friends and her focus in life and is now doing fabulous!
The father was very appreciative. Interestingly enough,
the young clerk, behind the counter, smiled and chimed
in, “Yes, you are!” Again, we do what we do to save lives
and improve quality of life. I know this week that I have
done that for at least one person, and I know of several
more….
Now that you have heard what BPD has accomplished,
here is the math behind it. Over the five year span, BPD has
seen a significant a decrease of 37% in underage drinking
parties, loud parties, and noise complaints around the
University area. As the community NCO, I have open
communication with many of the community members.
A frequent comment that I have received is, “It is the
quietest it has ever been around here!” BPD takes pride
in that statement. Our mission statement is to “Protect,
Serve and Lead.” We believe that we do all of those things
in providing the best service to our community. A result
that I was not prepared for, but is exciting none the less,
is the overall city impact. There has been a 26% reduction
in overall underage drinking calls, loud party calls and
noise complaints citywide. This includes areas that are
nowhere near the University area. Again, enforcement
works! We have seen a positive change in the culture and
in the party environment in our city. BPD has expanded
to coordinate party and kegger patrols with neighboring
jurisdictions and provides officers and resources to help
them reduce underage drinking parties.
I know that sometimes it can be discouraging, and it
can seem like we are fighting an uphill battle, but I truly
believe party patrols help keep kids alive. If we save one
kid’s life, that matters. That is one life that will hopefully go on to become a valuable member of society. Some
of those who received enforcement related citations will
never know how much they actually appreciated what we
did for them while spending our Saturday nights issuing
citations at underage drinking parties! 
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Ontario California PD Continues to Succeed and Grow to a
New Level with ABC Program!

ABC Multi-Agency/City
Minor Decoy Operation,
December 2nd 2011.
Largest multi-agency
minor decoy operation in
Southern California

Ontario is no stranger to alcohol training, compliance and
enforcement. Currently the Ontario Police Department
has one full time officer, Corporal Fred Alvarez, assigned
to their ABC Program. Since being tasked
with the program in 2002, he has taken it
to a new level. When Corporal Alvarez
discovered courses were not available
for officers to learn the fundamentals in
ABC enforcement and compliance, the
Ontario PD, in cooperation with California ABC, wrote a new law enforcement
training course and had it approved by
the California Peace Officers Standards
and Training. Ontario PD now trains
law enforcement officers across Southern California every three months using
their 8-hour POST certified course. The
Ontario PD also developed a Responsible
Beverage Server training class which is
offered to retail alcohol establishments
every two months for free. The class is
named READ (Retail Education on Alcohol and Drugs) and was modeled from
California ABC’s award-winning training course LEAD (Licensee Education
on Alcohol and Drugs).
Recently Ontario PD has been working with the nonprofit organization Reach Out to develop a Southern
California Inland Empire ABC Task Force. On December 2, 2011 the Ontario PD organized one of the largest
ABC multi-agency minor decoy operation within the Inland Empire Region and brought that task force together.
It was conducted in the cities of Ontario, Chino Hills,
Upland, Rancho Cucamonga, Fontana, Montclair, San
Bernardino, and Pomona. Eleven law enforcement agen-

cies - spanning three counties - participated in the multicity minor decoy operation. Ontario, Upland, Montclair,
Pomona, Fontana, San Bernardino, Redlands and Palm
Springs Police Departments as well
as deputies from the San Bernardino
County Sheriff’s stations, officials from
the San Bernardino County Probation
office and the California ABC were involved.
During the operation, 108 locations were
tested throughout the nine participating
cities. Twenty locations were found to be
in violation of selling alcohol to a minor.
In addition to the initial violations, one
person was arrested when he was observed threatening a decoy. All subjects
who violated the law were arrested and
released on a notice to appear citation.
Although there were numerous violations, two cities found no violations in
the locations they tested.
The penalty for furnishing alcohol to a
minor is a minimum $1,000 fine and 24
hours of community service. Persons
who sell to a minor face a minimum fine
of $1,000, and/or 100 hours of community service for a
first violation. In addition, ABC will take administrative
action against the alcoholic beverage license of the business. The action may involve a fine, suspension of the license, or the permanent revocation of the license.
More ABC Multi-Agency/City Task Force operations have
been scheduled for the next few months. Stay tuned… 
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Excise Officers Arrest Man with BAC of .336%
By Travis Thickstun
Indiana State Excise Police
BLOOMINGTON (March 23) – Indiana State Excise Police officers arrested an Illinois man early this morning
for public intoxication after he fell off a bench in front of
a bar and tested more than four times the limit to operate
a vehicle.
At 1:00 a.m., employees at Kilroy’s Sports Bar, 319 N. Walnut Street, escorted Jason B. Klis, 21, of Killdeer Lake, Ill.,
out of the bar and placed him on a concrete bench outside
the bar. Klis was allegedly so intoxicated that he rolled off
the bench and onto the sidewalk. Excise officers working
outside the bar saw Klis fall and went to his aid. Due to
his high level of intoxication, he was placed under arrest
for public intoxication.
The officers then walked Klis to their police car in the
Taco Bell parking lot next to the bar. Klis was unable to
walk and passed out when they got to the parking lot.
Officers contacted IU Health Bloomington Hospital Ambulance Service, which transported him to the hospital to
be checked by an emergency department physician. Klis
tested .336% BAC, more than four times the limit to operate a vehicle.

«

Klis was kept under observation at the hospital for nearly
four hours before the excise officers transported him to
the Monroe County Jail, where he was incarcerated for
public intoxication.
The excise officers were in Bloomington this weekend as
part of their Intensified College Enforcement (ICE) initiative, which puts extra officers on patrol in Bloomington, Greencastle and Muncie. ICE was launched Feb. 6
as a pilot project aimed at reducing underage drinking
at Ball State University, DePauw University and Indiana
University-Bloomington.
Indiana State Excise Police officers are the enforcement
division of the Indiana Alcohol & Tobacco Commission.
While excise officers have the authority to enforce any
state law, they focus primarily on enforcing Indiana’s alcohol and tobacco statutes.
The Indiana State Excise Police will continue their Intensified College Enforcement initiative throughout the
spring semester at Indiana University.
All criminal defendants are to be presumed innocent until, and unless, proven guilty beyond a reasonable doubt
in a court of law. 

Looking at the Law

“Can I Get a License……Please!”
by Aidan J. Moore, JD*
On February 28, 2012, the Idaho Supreme Court handed down their opinion in the case Fuchs v. State of Idaho,
No. 37652, 2012 No. 31.
This case arises out of the district
court’s dismissal for failure to exhaust
administrative remedies of Daniel S. Fuchs’ (Fuchs) petition for judicial review and complaint for declaratory and
injunctive relief. Fuchs challenged the Alcohol Beverage

Control’s (ABC) removal of his name from liquor license
priority waiting lists. He argued that the agency actions
constitute an informal rule that was not promulgated in
accordance with the Idaho Administrative Procedure Act
(Idaho APA). In response, ABC argued that Fuchs’ failed
to exhaust administrative remedies before bringing his
action before the district court, and that the removal was
done in accordance with IDAPA 11.05.01.013.04, a properly promulgated rule.

Continued on page 16
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Issues on Appeal
1. Whether the district court erred by dismissing Fuchs’
petition for judicial review and his complaint for declaratory and injunctive relief for failure to exhaust administrative remedies.
2. Whether Fuchs has a property interest in his place on
the priority lists.
3. Whether ABC is entitled to attorney fees and costs
below and on appeal under I.C. § 12-117 and I.A.R. 35(b)
(5).

The Facts of the Case
ABC, a division of the Idaho State Police (ISP), maintained a priority waiting list of liquor license applicants
for cities that do not have any available incorporated city
liquor licenses. IDAPA 11.05.01.013.01. Between June 3,
1994, and February 13, 1995, Fuchs applied for and was
placed on the city priority lists in: Twin Falls (9 times);
Sun Valley (3 times); Ketchum (3 times); Hailey (3 times);
Bellevue (twice); and Idaho Falls (twice).
In 2006, ABC began the process of promulgating new
administrative rules related to, among other things, the
priority lists for liquor licenses. The pertinent addition
in the draft rule would allow an applicant to place their
name only once on each incorporated city priority list. As
part of the rule making process, ABC sought input from
various groups and made revisions to the draft rules accordingly. On October, 4, 2006, a Public Notice of Intent
to Propose or Promulgate New or Changed Agency Rules
was published. After receiving public input, the proposed
rules reached the legislature, and were passed by the Idaho Senate Judiciary and Rules Committee. The final form
of the pertinent rule states, in part, that “[a]n applicant
shall hold only one position at a time on each incorporated city priority list.” IDAPA 11.05.01.013.04.
On July 24, 2009, ABC sent Fuchs a letter informing him
that the agency was removing nearly all of his applications
from the priority lists pursuant to IDAPA 11.05.01.013.04,
leaving his name listed only once per city. Enclosed with
the letter was a refund check for the full amount of the
application fees for the removed listings.
On August 19, 2009, Fuchs filed a petition for judicial
review under I.C. § 67-5270, and amended that petition
the next day. Fuchs claimed that the above referenced letter constituted a final agency action undertaken against

him without due process of law. The amended petition
was followed by a statement of issues for judicial review
pursuant to I.R.C.P. Rule 84(d). The statement asked the
district court to review, among other things, whether the
agency action was lawful or whether it was an unlawful
retroactive rulemaking in excess of statutory authority
and in violation of the Idaho APA. In response, ABC argued that Fuchs failed to exhaust administrative remedies
before petitioning for judicial review, and filed a motion
for dismissal on those grounds. Fuchs replied that any
attempt at administrative remedy would be unnecessary,
since exhaustion is not required when the agency acted
outside of its authority.
Fuchs also filed a complaint seeking declaratory and
injunctive relief on grounds similar to his petition for
judicial review. In the complaint, Fuchs alleges that he
was entitled to notice and due process before the agency
removed his name from the priority lists. He also claims
that the July 24, 2009 letter he received from ABC was
an unlawful order that exceeded the agency’s authority.
This civil complaint was consolidated with the petition
for judicial review in a September 17, 2009 order by the
district court.
On March 10, 2010, the district court dismissed without
prejudice Fuchs’s petition for review and his civil action.
In the decision, the district court acknowledged the exceptions to exhaustion, found that none of the exceptions
apply to Fuchs, and dismissed for failure to exhaust administrative remedies. The district court also dismissed
the declaratory judgment claims on the same ground.
Fuchs made a timely appeal to the Court.
(In the interest of limiting the length of this article, the
Standard of Review paragraph has been removed.)

Analysis
A. The District Court Erred
Fuchs filed a petition for judicial review and a civil claim
in the district court without first resorting to administrative relief. In response, ABC filed a motion to dismiss for
failing to exhaust administrative remedies. On March 10,
2010, the district court held that Fuchs failed to exhaust
administrative remedies, and must return to the agency
to state his initial claims. In so ruling, the district court
held that Fuchs had no vested property right from being
on the priority lists so he was not entitled to notice, and
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that he did not fit any of the exceptions to exhaustion.
On appeal, Fuchs argues that the district court erred, and
that he did not have to exhaust administrative remedies
because he fit an exception to exhaustion. Specifically, he
argues that the interests of justice and the fact that ABC’s
July 24, 2009 letter was outside of the agency’s authority allow him to bypass administrative remedy. He also
argues that he could bring the declaratory action without
resorting to administrative remedies first….
A party’s right to appeal an administrative decision is
governed by statute. Cobbley v. City of Challis, 143 Idaho
130, 133, 139 P.3d 732, 735 (2006); I.R.C.P. 84(a)(2)(C).
Idaho Code section 67-5270(2) states that: “A person aggrieved by final agency action other than an order in a
contested case is entitled to judicial review under this
chapter if the person complies with the requirements of
sections 67-5271 through 67-5279, Idaho Code.”
However, “[a] person is not entitled to judicial review of
an agency action until that person has exhausted all administrative remedies required . . . .” I.C. § 67-5271. “Absent a statutory exemption, the exhaustion of an administrative remedy is a prerequisite for resort to the courts.”
Dept. of Agric. v. Curry Bean Co., 139 Idaho 789, 792, 86
P.3d 503, 506 (2004). “This Court has held that generally
the exhaustion doctrine implicates subject matter jurisdiction because a `district court does not acquire subject
matter jurisdiction until all the administrative remedies
have been exhausted.’” Owsley, 141 Idaho at 135, 106 P.3d
at 461 (quoting Fairway Dev. v. Bannock Cnty., 119 Idaho
121, 125, 804 P.2d 294, 298 (1990)).
1. Exceptions to Exhaustion
This Court has previously recognized two exceptions to
the exhaustion requirement: “(a) when the interests of
justice so require and (b) when the agency acted outside
its authority.” Lochsa Falls, L.L.C. v. State, 147 Idaho 232,
237, 207 P.3d 963, 968 (2009) (citing Regan v. Kootenai
Cnty., 140 Idaho 721, 725, 100 P.3d 615, 619 (2004)).
Fuchs argues that both exceptions apply. First, that the
interests of justice require this Court to permit him to
pursue legal action without exhausting administrative
remedies because there was no available remedy. Secondly, that ABC’s letter was an agency action outside the
scope of the agency’s authority.

Fuchs argues that ABC did not provide any means to
administratively appeal the agency action, which would
make exhaustion futile. “While pursuit of statutory administrative remedies is a condition precedent to judicial
review under the APA, failure to exhaust administrative remedies is not a bar to litigation when there are no
remedies to exhaust.” Lochsa Falls, L.L.C., 147 Idaho at
239-40, 207 P.3d at 970-71 (internal quotation and citation omitted).
ABC counters that if the removal of Fuchs’ name from
the priority lists constitutes an agency action as defined
by I.C. § 67-5201(3), then I.C. § 23-933 provides Fuchs
with adequate remedy to obtain an administrative hearing.
Idaho Code section 67-5201(3) states that:
(3) “Agency action” means:
(a) The whole or part of a rule or order;
(b) The failure to issue a rule or order; or
(c) An agency’s performance of, or failure to perform, any
duty placed on it by law.
The July 24, 2009 letter is an agency action under this
definition. Idaho Code section 23-933 states in pertinent
part that “[p]rocedures for the suspension, revocation, or
refusal to grant or renew licenses issued under this chapter shall be in accordance with the provisions of chapter 52, title 67, Idaho Code.” Though I.C. § 23-933 does
not appear to prescribe a process for dealing with priority lists specifically, it could be inferred that the process
would be similar to the refusal to grant a license.
There are several problems in ABC’s explanation. As ABC
points out in their brief, I.C. § 67-5254 mentions that an
agency cannot revoke, suspend, modify, annul, withdraw
or amend a license, or refuse to renew a license without
process. Absent from that list is the refusal to grant a license, and by extension, any removal from the priority
lists. ABC argues that “this provision was intentionally
left out in this code provision’s amendment since there
appears to be no rights of due process for an applicant of
a license, liquor or otherwise.” ABC argues earlier in its
brief that “the final authority in granting a liquor license
is vested in the director of Idaho State Police.”
The tension in ABC’s argument, coupled with the lack
of enumerated administrative remedies in the letter or
the rule, leads to the conclusion that no administrative
remedy exists for Fuchs. ABC suggests this may be as
designed, but that does not change the fact that seeking
Continued on page 18
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administrative relief would be futile for Fuchs.
Since there is no administrative remedy available to exhaust, we find that the district court properly has jurisdiction over the petition for judicial review under I.C.
§ 67-5270 and over the declaratory action under I.C. §
10-201.
B. Property Interest
The analysis of Fuchs’ claims properly begins with a determination of whether Fuchs has a property interest in
his place on the priority lists. In its opinion, the district
court concluded that Fuchs does not have a “sufficient
property interest in his position on the lists in question
to raise a constitutional question, or a question of notice.”
As support, the district court cited this Court’s ruling in
Crazy Horse, Inc. v. Pearce. 98 Idaho 762, 572 P.2d 865
(1977). “[T]he selling of intoxicating liquor is a proper
subject for control and regulation under the police power. It is likewise universally accepted that no one has an
inherent or constitutional right to engage in a business of
selling or dealing in intoxicating liquors.” Id. at 765, 572
P.3d at 868.
To determine whether a property interest exists, this
Court has adopted the language from the United States
Supreme Court’s holding in Board of Regents v. Roth. 408
U.S. 564 (1972).
The United States Supreme Court has noted that property
interests are created . . . by existing rules, . . . such as state
law. Likewise, this Court has indicated that determination of whether a particular right or privilege is a property interest is a matter of state law. Further, determining
the existence of a liberty or property interest depends on
the construction of the relevant statutes, and the nature
of the interest at stake. Hence, whether a property interest exists can be determined only by an examination of
the particular statute or ordinance in question.
Maresh, 132 Idaho at 226, 970 P.2d at 19 (internal cites
and quotations omitted).
As pointed out by the district court, Fuchs had no vested
rights in his place on the priority list. See Crazy Horse,
Inc. 98 Idaho at 765, 572 P.2d at 868 (holding that a liquor license is a privilege and not a right, but also holding that the licensing procedure cannot be administered
arbitrarily). This Court has consistently held that:

Instead of a protected property right, [a] liquor license is
simply the grant or permission under governmental authority to the licensee to engage in the business of selling
liquor. Such a license is a temporary permit to do that
which would otherwise be unlawful; it is a privilege rather than a natural right and is personal to the licensee; it
is neither a right of property nor a contract, or a contract
right.
Alcohol Beverage Control v. Boyd, 148 Idaho 944, 947, 231
P.3d 1041, 1044 (2010) (quoting BHA Inv., Inc. v. State, 138
Idaho 348, 354-55, 63 P.3d 474, 480-81 (2003)).
Article III, section 26, of the Idaho Constitution provides that “the legislature of the state of Idaho shall have
full power and authority to permit, control and regulate
or prohibit the manufacture, sale, keeping for sale, and
transportation for sale, of intoxicating liquors for beverage purposes.” Only the legislature can create a property
interest in a liquor license, and a search of the statutes
provides no hint of such a provision. As an administrative agency in the executive department, ABC has no
authority to create a property interest by virtue of an administrative rule.
While IDAPA 11.05.01.013.04 may have gone through the
legislative review process, it still cannot create a property
right. There can be no property interest in a place on a
priority list without proper legislative action, which does
not exist in this instance. Since the July 24, 2009 letter
from ABC did not create, enlarge, diminish or destroy a
property interest, we find that the letter is an appropriate
application of a remedial agency policy. Additionally, this
Court has held that “only after a court finds a liberty or
property interest will it reach the next step of analysis,
in which it determines what process is due.” Maresh, 132
Idaho at 226, 970 P.2d at 19 (citing Schevers v. State, 129
Idaho 573, 575, 930 P.2d 603, 605 (1996)). And that “the
requirements of procedural due process apply only to the
deprivation of interest encompassed by the Fourteenth
Amendment’s protection of liberty and property.” Id.
(quoting Roth, 408 U.S. at 569). Therefore, we decline to
go further in addressing Fuchs’s claims on appeal.
C. Attorney’s Fees and Costs
ABC argues that it is entitled to attorney fees and costs
below and on appeal under I.C. § 12-117 and I.A.R. 35(b)
(5), because Fuchs sought appellate review without a reasonable basis in fact or law. ABC believes that this Court
has given well settled direction in this area, and that
Continued on page 19
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Fuchs’ arguments are untenable. Idaho Code section 12117 states, inter alia, that:
[I]n any administrative proceeding or civil judicial proceeding involving as adverse parties a state agency or political subdivision and a person, the state agency or political subdivision or the court, as the case may be, shall
award the prevailing party reasonable attorney’s fees,
witness fees and other reasonable expenses, if it finds that
the nonprevailing party acted without a reasonable basis
in fact or law.
Here, the issue of whether an applicant on a priority list
for a liquor license has a property interest is one of first
impression for this Court. “A party is not entitled to attorney’s fees if the issue is one of first impression in Idaho.” Lane Ranch P’ship v. City of Sun Valley, 145 Idaho 87,
91, 175 P.3d 776, 780 (2007) (citing SE/Z Const., L.L.C.
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Conclusion
We find that Fuchs did not have to exhaust his administrative remedies because none existed. We also affirm
the holding of the district court that Fuchs does not have
a property interest in his place on the priority lists, since
the legislature has not created such an interest and ABC
does not have the authority to create such an interest.
We deny ABC’s request for attorney fees below and on
appeal because this is an issue of first impression.
* Aidan Moore served as NLLEA President from 2003-2004.
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