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Message from the President
Dear Fellow NLLEA Members,
As my term as your President comes to
an end I would like to thank you for the
opportunity to serve you as well as for
your support and assistance in achieving our objectives that we outlined together at our business meeting in Dallas. We have set an
aggressive course for the development of the Association,
and I have every confidence that my fellow board members
will continue on this course over the next few years.
It is my belief that liquor law enforcement is the most under-rated and under-valued branch of law enforcement in
the country. Accordingly, our primary objective was to develop the strength of the infrastructure of the Association
in order to have the capability to provide tangible services
and resources that can be of day-to-day value, as well as to
improve communication among our membership and sup-

port services for each agency member. We further wanted
to develop factual data and reports that would prove the
value of liquor law enforcement and provide you with information and tools to develop and protect your agencies. I
believe that through these efforts we will develop the welldeserved respect and recognition of liquor law enforcement officers across the country.
Future projects will focus on demonstrating what we know
from our experience in the field: when we do our job, all
other branches of law enforcement and our society as
a whole benefit through the reduction of alcohol related
crime in our communities and tragedies on our roads and
highways.
I look forward to seeing many of you at our Annual Conference in Anaheim, California that begins on August 18th.
I want to thank Johnnetta Davis-Joyce and the Underage
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Drinking Enforcement Training Center for once again
agreeing to co-host our conferences together, and it is my
hope that this conference helps further our objectives described above.
Benchmarks that have been achieved toward our overall
objectives include:

to provide this service to the NLLEA on his own time, for
which we are all extremely grateful. In this section you will
now find a matrix of liquor law reviews by topic and year.
The value of these reviews cannot be overstated. I suggest
that you take some time to review this section, as it will
be invaluable to your agents in the field, particularly new
agents that can benefit from this information rather than
learn from their mistakes.

• Membership: We have reached our objective of approximately 100 agency members, which include several local The Members Only section is intended for liquor law enand county law enforcement agencies, covering all 50 states forcement agents and you will need a password to obtain
as well as several Canadian provinces and have over 1,000 access. Please send your password request to support@nlagency representatives, individual and associate members. lea.org.
Our next objective will be complete membership coverage
in all Canadian provinces.
• Participation in the Development and Implementation
of the STOP Act: For the second year we have contracted
• 2010 National Liquor Law Enforcement Data Project: with CDM to provide liquor law enforcement data and inYour participation has allowed the NLLEA to establish formation, as well as reports to assist with implementation
itself as the primary source of alcohol enforcement infor- of the STOP Act. This work also supports the Association
mation. This network of ours that is now in place provides financially. This is a direct result of the information netknowledge and support for our membership as well as work that we have developed with your support and parnational credibility for the association and liquor enforce- ticipation.
ment in general. The objectives are clear: 1) to demonstrate
the volume and quality of effective enforcement that we do • Future National Highway Traffic Safety Administraas liquor law enforcement officers; 2) to allow each member tion Proposed Projects: We have submitted proposals to
to conduct self-assessment, improvement and development the National Highway Traffic Safety Administration to
of their agency; and 3) to provide a clear picture of nation- develop and maintain a nationwide campaign to prevent
wide liquor enforcement that will assist each state agency impaired driving through effective enforcement of sales
in policy, budget and enforcement discussions within your to intoxicated persons laws by state and local liquor law
agency as well as in addressing legislative budget com- enforcement agencies as well as to join liquor law enforcemittees. Regardless of the size or activity of your agency, ment with NHTSA’s current impaired driving prevention
you can make this information work for you. The data are programs. NHTSA remains a strong partner in the effort
posted on the Members Only section of our web site.
to improve public safety through the innovative enforcement of alcohol beverage laws. Our most sincere appre• Development of NLLEA Web Services for our Mem- ciation to Mike Brown, Bob Hohn and Heidi Coleman for
bership: The member’s only section of our web site now their continuing support of the NLLEA.
has information that I hope you will find to be of value
to your agency. I encourage you to take some time to see • Project Director: The association has entered into a conwhat is now available to you as a NLLEA member. In this tract with Chris Curtis, a NLLEA Charter Member, past
section you will find information from across the country NLLEA President and retired Virginia ABC Director of
that covers: alcohol statutes and regulations; enforcement Enforcement, who will serve the Association in the implepolicies and procedures; enforcement programs; drivers mentation and management of the projects mentioned
license security features; agency web sites and contacts; above. Chris has been a long-term active member of the Asand the national liquor law enforcement data project that sociation with deep historical knowledge and tremendous
provides a national snapshot of liquor enforcement poli- management skills. His knowledge of project management
cies and practices.
and his position with the Virginia ABC makes this addition to the management of the Association a perfect fit.
One of the most valuable areas of this section is the Liquor
Law Reviews that have been developed by our past Presi- • Representation at National Alcohol Seminars and Symdent Aidan Moore of New Hampshire. Aidan continues posiums: This year officers of the NLLEA have provided
Continued on page 3
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Message from the President - continued from page 2

public health and research groups from across the country with presentations on liquor enforcement and it’s value
to public safety. This work has proven to be very effective
in bridging the gap and disconnect between enforcement
and these groups. This sharing of information and development of partnerships must continue if we as a society
are to be successful in preventing the tragedy of alcohol
related crimes and illness.
• Liquor Law Enforcement Officer Memorial: It was recommended and voted upon at the last business meeting to
research and develop the current Circle of Honor to recognize all individuals that had lost their lives in the line of
duty as liquor enforcement agents. You can now view this
memorial on our web site, and I strongly recommend that
you take a few moments to do so. It is an incredibly powerful document. Phillip Calvert of Alabama took this project
to a higher level than any of us had expected. I want to
thank Phillip for taking on this issue that is so very important to all of us as liquor enforcement agents.
• The NLLEA is now on Facebook: Jim Wilson took on this
project and has done a tremendous job developing what we
hope will be one more avenue of communication among
our membership as well as a tool to highlight the work you
do in your State.
• NLLEA News Clips: This is a small but important tool to
maintain communication as well as keep you informed of
liquor enforcement news from around the country. It may

A Very Special

also provide you with some good ideas for programs to
implement in your State.
At our Board meeting in June we again set focus on the
next five years for the Association. Each Officer has taken
on responsibility for the development of a specific area, and
we will continue providing you with Association membership benefits that will benefit your agency and liquor law
enforcement as a whole. The four primary objectives include the development of our membership and independent administration of the Association; development of
liquor enforcement projects in partnership with NHTSA;
development of national recognition of the effectiveness of
liquor enforcement programs; and providing further enhanced support and benefits to agency members.
You have my most sincere appreciation for your support
this past year. If I can be of any service to you in the future
please do not hesitate to call or email. In each message that
I have sent, I have signed off with the same message, In
Unity There is Strength, and with your continued support
we will develop the recognition of liquor law enforcement
as an effective tool toward overall public safety in the United States and Canada.

Frederick Mahony
President

Thank You

I could not end my term as President without conveying
my appreciation to Rebecca Ramirez. There is not one accomplishment over this past year that would have come to
fruition without her tremendous support and guidance.
For this I will always be indebted.
However, the indebtedness of this Association to Rebecca goes much further than just
this past year.
At the August 2000 annual meeting President Greg Hamilton called upon Robert
Reynolds of the Pacific Institute for Research
and Evaluation to address the NLLEA members to discuss
the Association’s attempts to establish a national identity

for the organization as well as the profession. Dave Reitz
of Colorado pointed out the need to do so, as the NLLEA
and state liquor enforcement agencies in general were not
known in national circles.
Reynolds addressed the membership, stating that without strong enforcement and
deterrence, nothing in public health works.
Since alcohol has been found to be a huge
contributor to violence in this country, the
most effective strategies to deal with violence is to control alcohol. He noted that
general law enforcement does not recognize
the role of state liquor law enforcement agencies, yet researchers have found that the strongest interventions can
Continued on page 4
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occur in the alcohol area. He also stressed that public
health groups and law enforcement should come together
and become powerful allies, and noted that state liquor
enforcement agencies have historically been overlooked
in block grant funding for alcohol prevention.
The membership agreed that it needed to set out a plan of
goals and objectives, obtain full state membership and establish a newsletter with NLLEA position statements on
such things as server training and the internet sale of alcohol as well as to assert the role of liquor law enforcement
agencies in overall public safety. Reynolds noted that the
NLLEA is the only organization that can speak for liquor
law enforcement across the board and offered to provide
the NLLEA with administrative support and assistance to
allow the Association to pursue its larger objectives.
This, my friends, is where our indebtedness to Rebecca
Ramirez begins. Since that annual meeting in 2000, Rebecca has been the individual that has provided the foundation on which we have grown. Quite frankly, she took
the thoughts and plans from those in attendance at that
meeting and worked with personal conviction to make it
happen.
I have known her to be the guiding hand behind national
programs, to promote the role of the NLLEA as well as
state liquor enforcement agencies at every opportunity to
national audiences, to educate Board members on the latest in alcohol research and to proudly represent the NLLEA at national venues when Board members could not
leave their State.
Rebecca also has worked tirelessly to develop demonstration projects that document the value of liquor enforcement
to public safety, the results of which many of us use today
to lobby our state legislatures for liquor enforcement programs. But she did more than develop them; she would be
out there in the street with our agents to implement them
and to ensure first hand that they were conducted properly
for the resulting research report. For this she earned the
respect, admiration and friendship of these agents.
When she was not doing all of the above, Rebecca developed and maintained our membership database, membership support, newsletter and web site as well as plan our
annual conferences. While this would be enough to keep
more than a few people busy, Rebecca has also been the
one person we all called when we were in need of something. You name it; a research report, a contact in another

state or her favorite item -- a room at the conference after
the registration deadline has passed.
This year I received numerous email messages from her
that I noted were sent as she worked into the early morning
hours and weekends on our behalf. Here I must also thank
Anthony, Isabella and Liliana for sharing their wife and
mom with us and let them know how deeply we appreciate their patience in allowing Rebecca to spend so much
time and effort in support of the NLLEA and liquor law
enforcement agencies across the country.
While doing all of the above for us, her overall goal was to
assist this Association to grow and establish a strong independent administration. It has not been easy. She has
worked with numerous different Boards that have had
varying degrees of involvement, all the while maintaining
for us the continuity of the growth of the Association. She
has guided, and when necessary provided a sharp tap on
the shoulder to every President she has served with, ensuring that objectives were achieved and most importantly,
for the good of the Association, that we did not completely
rest on her shoulders.
I know her to have a strong personal conviction toward
the recognition of liquor law enforcement in the role of
public safety and a true belief that this Association has a
major role to play toward that end. Rebecca has guided us
to a point where we are financially strong and have full
national representation in our membership.
Over this past year I have continuously pushed the envelope with my friend when it comes to wanting things
implemented on an immediate basis. Each and every time
Rebecca has delivered. We have certainly had our disagreements over different issues during my time on the Board,
and I have most definitely learned that pushing for a project to be completed when the power is out in Baltimore,
whether due to a record setting blizzard or a one hundred
degree heat wave, is not a good idea. However, regardless of
the issue, everything with Rebecca has always been about
getting results toward the success and independent administration of the NLLEA.
So while I would like to take full credit for the accomplishments that have been achieved this year, we owe the credit
and our gratitude to Rebecca.
Ted Mahony
President
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This Just In

2010 Training Academy New Orleans Style!

2010 Training Academy Students and Instructors

The 2010 National Training Academy was held in New Orleans, LA, and was hosted by LA Office of Alcohol and Tobacco Control. A total of 34 students attended this academy. They came from 17 different agencies including two
police departments and two sheriff ’s departments. They
came from as far away as Massachusetts and Hawaii. We
also had two students from the
Mariana Islands. There were
11 students in the Basic Phase,
8 in the Advanced Phase, 6
in the Special Investigations
Phase, and 9 in the Leadership
Phase.

circumstances. The instructors all did an excellent job as
usual as evidenced by the reviews from their respective
students. Thank you also to their agencies for allowing
them to come and for supporting the Academy. We could
not do it without their help.

Washington, DC Alcoholic
Beverage Regulation Administration (ABRA) has volunteered
to host next year’s Academy.
We are busy making hotel arrangements and will announce
the location and dates as soon
as these arrangements are finalized. Please begin making
NLLEA Training Academy Reception -- L to R: Pedro
plans for your students to atGapero (Maui Liquor Control), Jose Kiyoshi (Tinian, MP
tend.

The staff from LA ATC did
an outstanding job providing
support throughout the planDept. of Commerce) and Lesly Ann Macaranas (Tinian,
ning and implementation of MP Dept. of Commerce)
the Academy. Special thanks
If you have any courses of into Commissioner Murphy Painter and Captain Trevor struction you would like to see taught in the Academy or
McDonald. Trevor’s cheerful can-do attitude and desire have any questions or concerns, please do not hesitate to
to make the academy a success were always evident. He contact me.
worked long hours to make sure we had everything we
needed and went the extra mile on several occasions.
Stay safe!
A special thank you goes to our instructors. We were
pleased to welcome back our two Leadership Instructors, Chris Champion and Stacy Drakeford, this year.
Both were unable to make it last year due to last minute

Chuck Conkling
Training Coordinator
919-481-4998
cconkling@cwcinv.com
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New Director of Arizona Department of Liquor
Licenses and Control
In June Governor Jan Brewer announced the appointment
of Mr. Alan Everett as the Director of the Arizona Department of Liquor Licenses and Control. Mr. Everett will be
responsible for overseeing the Department’s duties of liquor
industry licensure and ensuring compliance with state liquor laws.
“I am pleased to announce my appointment of Alan Everett as Director of the Department of Liquor,” said Governor Brewer. “Mr. Everett brings with him over 45 years of
managerial and leadership experience. His knowledge and
skills will be a tremendous asset to the State of Arizona. His
experience as a member of the State Liquor Board from
2004-2010 has provided him particularly valuable insight
into administrative and enforcement matters that he will
now utilize as agency Director.”
Mr. Everett’s educational experience includes a Bachelor
of Science degree from Arizona State University and an
MBA from the University of Chicago. Since 1989, he has
served as principal of Diamond E Consulting Ltd, where
he specializes in strategic consulting. For 24 years, Mr. Everett held various high-level positions within the Amoco
Oil Company. Mr. Everett has a long history of community
involvement, having previously served as mayor and city
councilman of the City of Sedona and chair of the Verde
Valley Habitat for Humanity. His experience also includes
membership of several northern Arizona organizations, including the Sedona Medical Center Foundation, the Greater
Sedona Community Foundation, the Sedona Fine Arts Festival, Church of the Red Rocks Council and the Sedona Red

Rock Rotary Club. He currently serves as board chairman
for the Verde Valley Medical Center Board of Directors,
and is a board member of the Verde Healthcare Initiative
and the Northern Arizona Healthcare Board of Directors.
Mr. Everett’s appointment is subject to Senate confirmation.
He will fill the vacancy left by former Director Jerry Oliver,
who retired earlier this month. Tim Black has served as Interim Director since Oliver’s departure, and will return to
his Deputy Director role when Mr. Everett begins his duties
on June 21st. “I would like to thank Mr. Oliver for his dedication and service to the State of Arizona and Mr. Black for
stepping up to the plate to serve as Interim Director,” said
Governor Brewer. 
N L L E A’ S 2 4 TH
A N N UA L CO N F E R E N C E

24th Annual NLLEA Conference

AD V A N C I N G
L I Q U O R E N F O RC E M E N T
F O R A B E T T E R TOMO R ROW

The 24th Annual NLLEA Conference is just around the
corner. This year’s event will be held in conjunction with
the Underage Drinking Enforcement Training Center’s
National Leadership Conference (NLC) from August 18 to
20 at the Anaheim Marriott in Anaheim, California. Titled
Advancing Liquor Enforcement for a Better Tomorrow, the
conference will feature a variety of workshop sessions, the

AU G U ST 1 8 – 2 0 , 2 0 1 0� A N A H E I M M A R R I OT T � A N A H E I M , C A L I F O R N I A

Association’s annual Business Meeting, the NLLEA awards
luncheon, and the Thursday evening banquet.
Please visit http://www.nllea.org/conference.htm. for more
information
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Candidate for NLLEA Sergeant-at-Arms
Phillip Calvert, Captain

Law Enforcement Division
Alabama Alcoholic Beverage Control Board
Biographical Information:
Phillip Calvert is a Captain with the Alabama Alcoholic
Beverage Control Board’s Law Enforcement Division.
He currently serves as the Director of Accounting for the
agency. In this position he is responsible for the collection,
management, expenditure, and distribution of approximately $500 million in annual revenues. He also serves as
the agency liaison to state and federal agencies for technology, grants, and disaster funding. Phillip’s law enforcement
career spans 25 years so far, with 22 of those in the Alabama
ABC Law Enforcement Division.
Phillip is a graduate of the FBI National Academy as a member of the 237th Session in Quantico, Virginia. He holds a
Diploma in Avionics Technology from the Alabama Aviation and Technical College, a Bachelor of Science degree in
Management of Human Resources from Faulkner University, and a Master of Science degree in Management from
Faulkner University. He also completed additional graduate level courses in Criminal Justice at Troy University Dothan and the University of Virginia. Phillip has served as an
Adjunct Instructor for the College of Business Administration at Troy University Dothan and serves as an Instructor
for the Institute for Criminal Justice Education, Inc.
Phillip has served as the Alabama Proxy to the Board of
Directors for the Regional Organized Crime Information
Center in Nashville, Tennessee for the past 9 years. He is
the founder and serves on the Board of Directors for AlaCop, Inc. In addition, Phillip serves as Vice President for
the Board of Directors for the Institute for Criminal Justice
Education, Inc. These are non-profit organizations dedicated to the support of law enforcement officers, primarily in
the Southeastern United States.

Candidacy Statement:
I am involved in NLLEA because I know that this organization is the premiere professional representative for ABC
and liquor enforcement in North America. I have had the
unique opportunity to work with the Association with research and project development. I would like to be more
involved in this work as Sergeant-at-Arms because I know
that this is a worthwhile cause, and I want to help promote
this organization on the national and international level
as the experts in alcohol law enforcement and regulation.
My vision for the future of NLLEA will be to continue to
grow our membership, increase our communications ability on a daily basis among our members, increase the access to education and training for our members, and bring
our members together to work toward more prominent
recognition of the NLLEA.
I ask for your vote and your support in my attempt to become your next Sergeant-at-Arms. I know that the NLLEA is a great organization with a bright future ahead. I
promise that I will work hard every day for you and the
Association. 
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Liquor Enforcement Around the Nation

ABC Good Morning America Program Comes to San Diego
National Morning News Program Rides along
with ABC & San Diego County Sheriff ’s
Deputies
San Diego - National television news correspondent Ashley Banfield of ABC Good Morning America joined ABC
and the San Diego County Sheriff ’s Department (Imperial
Beach Office) for a Decoy Shoulder Tap Operation on Friday, April 23, 2010.
The operation was funded through the Alcoholic Beverage Control Grant Assistance Program (GAP).

ABC’s Good Morning America interviews San Diego County
Sheriff ’s Captain Lisa Miller.

The operation was smooth considering the network news
crew paid considerable attention to detail for lighting,
sound, and other technical issues. The network sent a field
producer, a lighting expert and sound technician and three
cameras, along with correspondent Ashley Banfield.

All three decoys were 20 years old and all three were interviewed at length by the network. Two of the decoys were
Chula Vista Police Department Police Explorers, another
decoy from San Diego worked closely with the Institute
for Public Strategies, a non profit agency in San Diego
County.

The operation was planned and directed by San Diego
County Sheriff ’s Sgt Mike Leathers. The ABC television
crew interviewed Leather’s boss, Captain Lisa Miller. She
is a former Public Information Officer and handled all the
questions very well.
During the operation, the decoys contacted 24 adults at
three separate locations. Three adults agreed to purchase
alcohol for the minors and were arrested on the spot. All
three happened in front of the network camera crews
which obviously led to great embarrassment for the violators. In addition, the suspects face $1,000 fines and community service time.

ABC participation involved Public Information Officer
John Carr and San Diego District Supervising Investigator
Melissa Beach. GAP investigator Jennifer Ward spent time
handling some of the advance planning details since she
is the GAP liaison for the San Diego County Sheriff-Imperial Beach Office grant. Supervising Investigator Beach
was videotaped quite a bit since she was one of two officers who worked with the decoys. She also had a network
camera crew riding with her. There were no lengthy interviews of ABC personnel, but cameras were rolling and
microphones were recording as Beach helped the Sheriff ’s
Department arrest the three suspects. 

Another suspect is arrested as network camera crews capture
the action.

An ABC Investigator and San Diego County Sheriff ’s Deputies
arrest a suspect as network cameras roll.
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TABC Launches On-line Submissions for Cash Law
Violations and Credit Law Delinquencies
In another step to streamline agency processes, the Texas
Alcoholic Beverage Commission (TABC) has launched a
web-based cash and credit law reporting system. Wholesalers and distributors have always been required to report to
TABC bounced checks and late payments from retailers.
Now they can do it on-line.
The old paper-based process was time- and paper-intensive
for both regulated entities and TABC employees. Also, the
process led to inconsistent management of violations and
did not provide adequate regulatory safeguards against
negligent business practices.
The new on-line system reduces the amount of data required and the use of paper documents. For example, distributors who received bad checks were required to fax or
mail signed and notarized affidavits along with copies of
the front and back of the bad checks. With the new on-line
system, the distributor simply enters the buyer and seller
license numbers, the date of delivery, the bank, check number and the amount. The distributor must maintain documentation, such as the returned check, but TABC won’t ask
for a copy unless the violation becomes an administrative
case.
If regulated entities cannot submit information on-line, they
should contact TABC for an exception waiver to continue
using the paper-based process. TABC Compliance Director

«

Dexter Jones said, “We hope this new, secure, user-friendly
system will encourage voluntary compliance and reduce
the reporting burden of regulated entities. By centralizing
Cash Law and Credit Law functions, the alcoholic beverage
industry will report cash and credit law violations directly into TABC’s database. Ultimately, we hope to improve
TABC’s ability to identify poor business practices that may
predict future violations.”
Retailers who are late in paying wholesalers are placed on
the Delinquent List, and cannot make additional liquor
purchases until the debt is paid. TABC Compliance Director Dexter Jones concluded, “It is a violation for wholesalers
and local distributors to sell alcoholic beverages to a business on the Delinquent List. This new system provides a
gateway for the industry to police itself with the necessary
safeguards in place to ensure accountability and integrity of
the process.”
The alcoholic beverage industry can access the system from
the TABC website at www.tabc.state.tx.us/TABCInternetLogin. TABC provided training seminars across the state to
assist the industry in acclimating to the new system.
TABC passed new Administrative Rules in September and
October 2009 related to Cash and Credit Law. Summaries
of these changes can be found in Marketing Practice Bulletins posted on the agency website: www.tabc.state.tx.us. 

Looking at the Law

“A mere odor of alcohol is not enough.”
by Aidan J. Moore, JD*
On May 6, 2010, the Court of Appeals,
Coshocton County, Ohio, Fifth Appellate
District, handed down their opinion in
the case of State v. Wise, 2010-Ohio-2040.
Appellant, Jeremiah Wise, appealed a
judgment of the Coshocton Municipal
Court convicting him of consuming

beer or liquor while under the age of 21 in violation of R.C.
4301.69(E)(1). Appellee is the State of Ohio.

Issue

Appellant assigned two errors on appeal:
I. The trial court committed prejudicial error by denying
Appellant’s motion to suppress and;
II. The trial courts March 12, 2009 judgment entry finding appellant guilty of possessing or consuming beer
Continued on page 10
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or liquor while under the age of 21, in violation of R.C.
4301.60(E)(1), was against the manifest weight and sufficiency of the evidence.

The Facts of the Case

Appellant’s mother, Carolyn Shustar, left work at 11:30 p.m.
on December 12, 2008. When she arrived home, appellant’s
sister Jessica asked if she and appellant could have a beer.
Appellant was 19 years old at the time. Ms. Shustar agreed.
Appellant drank three beers and his sister drank two.
Appellant and Jessica left the home about 1:00 a.m. to walk
up the street to a friend’s house where they were allowed to
smoke indoors. They went to the friend’s house because their
mother made them smoke outside and the weather was very
cold. Their mother did not go with them, but went to bed.
About 1:15 a.m. on December 13, 2008, Corporal Morgan
Eckelberry of the West Lafayette Police Department saw six
or seven young people walking in the area of King Street
and 4th Street in the village. They were walking in the street
rather than on the sidewalk. When the officer approached
the group, they began walking away from the officer at a
“fast pace.” The group walked to apartments at the corner of
Fourth and King Streets. The officer pulled up and stopped
his cruiser without activating the overhead lights.
The officer immediately recognized one of the young people
in the group and knew the boy was 16 years old. Curfew is
11:00 p.m. for minors under the age of 18 in the village, unless accompanied by a parent or guardian. The officer also
recognized appellant, and knew him to be under 21 but over
18. The officer stopped the group to check for identification
to determine if any of the group, in addition to the 16-yearold he recognized, were under the age of 18. The officer detected a mild odor of alcohol coming from appellant, along
with two other individuals, and asked if any of the group
had been drinking. Appellant told the officer that he had
consumed three beers. The officer also noted beer cans and
bottles in open containers on the ground near the group.
The alcohol was located near a truck owned by the oldest
member of the group, who was at least 21.
Appellant was charged with underage consumption. His
motion to suppress on the grounds that the officer lacked a
reasonable suspicion of criminal activity to stop the group
was overruled. The case then proceeded to bench trial.
At trial, appellant argued that he did not violate the statute
because the exception allowing underage consumption under the supervision of a parent applied in the instant case.

The court disagreed and found appellant guilty, finding in
pertinent part:
“Clearly, as long as defendant was in his mother’s home and
she knew where he was, defendant was being supervised by
his parent. However, when she granted him permission to
leave, she could no longer ‘oversee’ or ‘direct’ the defendant.
One could argue that defendant was done consuming alcohol, so he no longer needed to be supervised. However, this
would seem to defeat the purpose of the supervision, as anyone knows the effects of alcohol take time to start and time
to end. If the officer could detect that defendant was drinking, then he should still have been under the direction and
oversight of his parent. He was not. Therefore, defendant is
found guilty of the offense charged in the complaint.” Judgment Entry, March 12, 2009

The Court’s Analysis

I. Appellant argued that the officer lacked a reasonable suspicion of criminal activity to justify the stop, and that the
officer should be estopped from relying on a curfew violation
as the reason for the stop when in the police report, he only
wrote that he stopped the individuals for walking away at a
fast pace.
The Court reviewed the three methods of challenging a trial court’s ruling on a motion to suppress on appeal. “First,
an appellant may challenge the trial court’s finding of fact.
In reviewing a challenge of this nature, an appellate court
must determine whether the trial court’s findings of fact are
against the manifest weight of the evidence. See State v. Fanning (1982), 1 Ohio.St.3d 19, 437 N.E.2d 583; and State v.
Klein (1991), 73 Ohio.App.3d 486, 597 N.E.2d 1141. Second,
an appellant may argue that the trial court failed to apply
the appropriate test or correct law to the findings of fact. In
that case, an appellate court can reverse the trial court for
committing an error of law. See State v. Williams (1993), 86
Ohio.App.3d 37, 619 N.E.2d 1141. Finally, an appellant may
argue the trial court has incorrectly decided the ultimate or
final issues raised in a motion to suppress. When reviewing
this type of claim, an appellate court must independently
determine, without deference to the trial court’s conclusion,
whether the facts meet the appropriate legal standard in any
given case. State v. Claytor (1994), 85 Ohio.App.3d 623, 620
N .E.2d 906.”
The Fourth Amendment to the United States Constitution
prohibits warrantless searches and seizures, rendering them
per se unreasonable unless an exception applies. Katz v. United States (1967), 389 U.S. 347, 357, 88 S.Ct. 507, 19 L.Ed.2d
Continued on page 11
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576. An investigative stop, or Terry stop, is a common exception to the Fourth Amendment warrant requirement.
Terry v. Ohio (1968), 391 U.S. 1, 88 S.Ct. 1503, 20 L.Ed.2d
381. Because the “balance between the public interest and
the individual’s right to personal security, “ United States v.
Brignoni-Ponce (1975), 422 U.S. 873, 878, 95 S.Ct. 2574, 45
L.Ed.2d 607, tilts in favor of a standard less than probable
cause in such cases, the Fourth Amendment is satisfied if
the officer’s action is supported by reasonable suspicion to
believe that criminal activity “may be afoot.” United States
v. Sokolow (1989), 490 U.S. 1, 7, 109 S.Ct. 1581, 104 L.Ed.2d
1 (quoting Terry, supra, at 30). In Terry, the Supreme Court
held that a police officer may stop an individual if the officer
has a reasonable suspicion based upon specific and articulable facts that criminal behavior has occurred or is imminent. See, also, State v. Chatton (1984), 11 Ohio.St.3d 59, 61,
463 N.E.2d 1237.
The propriety of an investigative stop must be viewed in
light of the totality of the circumstances surrounding the
stop “as viewed through the eyes of the reasonable and prudent police officer on the scene who must react to events as
they unfold.” State v. Andrews (1991), 57 Ohio.St.3d 86, 8788, 565 N.E.2d 1271; State v. Bobo (1988), 37 Ohio.St.3d 177,
524 N.E.2d 489. The Supreme Court of the United States has
re-emphasized the importance of reviewing the totality of
the circumstances in making a reasonable suspicion determination:
“When discussing how reviewing courts should make reasonable-suspicion determinations, we have said repeatedly
that they must look at the ‘totality of the circumstances’ of
each case to see whether the detaining officer has a ‘particularized and objective basis’ for suspecting legal wrongdoing.
This process allows officers to draw on their own experience and specialized training to make inferences from and
deductions about the cumulative information available to
them that ‘might well elude an untrained person.’ Although
an officer’s reliance on a mere ‘hunch’ is insufficient to justify a stop, the likelihood of criminal activity need not rise
to the level required for probable cause, and it falls considerably short of satisfying a preponderance of the evidence
standard.
“Our cases have recognized that the concept of reasonable
suspicion is somewhat abstract. However, we have deliberately avoided reducing it to ‘a neat set of legal rules.’ In
Sokolow, for example, we rejected a holding by the Court
of Appeals that distinguished between evidence of ongoing criminal behavior and probabilistic evidence because it

“create[d] unnecessary difficulty in dealing with one of the
relatively simple concepts embodied in the Fourth Amendment.” United States v. Arvizu (2002), 534 U.S. 266, 273-274,
122 S.Ct. 744, 151 L.Ed.2d 740 (internal citations and quotes
omitted).
In the instant case, the officer saw a group of individuals who
appeared to be young in age walking in the street rather than
on the sidewalk at 1:15 a.m. He recognized one member of
the group and knew that individual to be under the age of
18 and therefore out after curfew. When the group saw the
officer, they began walking away at a fast pace. The officer
had reasonable suspicion to stop the group and investigate
further.
We disagree with appellant’s argument that the officer is limited to the facts as stated in his police report to support his
testimony concerning the circumstances surrounding the
stop. The officer’s statement in the police report is a summary of what occurred. Appellant’s argument that the officer did not rely on the curfew violation until the hearing
suggests that the officer changed his story and therefore, his
testimony is not credible, an argument better made to the
trier of fact and not to this court. Nothing in the officer’s testimony is inconsistent with his statement in the police report
that the group walked away from him at a fast pace.
The first assignment of error was overruled.
II. In his second assignment of error, appellant argued the
judgment was against the manifest weight and sufficiency of
the evidence.
“In determining whether a verdict is against the manifest
weight of the evidence, the appellate court acts as a thirteenth juror and “in reviewing the entire record, ‘weighs the
evidence and all reasonable inferences, considers the credibility of witnesses, and determines whether in resolving
conflicts in evidence the jury clearly lost its way and created
such a manifest miscarriage of justice that the conviction
must be reversed and a new trial ordered.’” State v. Thompkins, 78 Ohio.St.3d 380, 387, 678 N.E.2d 541, 1997-Ohio-52,
quoting State v. Martin (1983), 20 Ohio.App.3d 172, 175,
485 N.E.2d 717. An appellate court’s function when reviewing the sufficiency of the evidence is to determine whether,
after viewing the evidence in a light most favorable to the
prosecution, any rational trier of fact could have found the
essential elements of the crime proven beyond a reasonable
doubt. State v. Jenks (1991), 61 Ohio.St.3d 259, paragraph
two of the syllabus.
Continued on page 12
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Appellant was convicted of violating R.C. 4301.69(E)(1)
which states:
“(E)(1) No underage person shall knowingly order, pay for,
share the cost of, attempt to purchase, possess, or consume
any beer or intoxicating liquor in any public or private place.
No underage person shall knowingly be under the influence of any beer or intoxicating liquor in any public place.
The prohibitions set forth in division (E)(1) of this section
against an underage person knowingly possessing, consuming, or being under the influence of any beer or intoxicating
liquor shall not apply if the underage person is supervised
by a parent, spouse who is not an underage person, or legal
guardian, or the beer or intoxicating liquor is given by a physician in the regular line of the physician’s practice or given
for established religious purposes.”
Appellant argued that the conviction is against the manifest
weight and sufficiency of the evidence because he was supervised by a parent at the time the alcohol was consumed.
Appellant also argues that he could not be convicted of
knowingly being under the influence of beer or intoxicating liquor in a public place because the state failed to prove
he was under the influence of the alcohol at the time of the
stop.
The statute prohibits appellant from being intoxicated in a
public place unless supervised by a parent. It is undisputed
that appellant was not supervised by a parent at the time the
police officer encountered him in the street.
The only evidence that appellant was under the influence of
alcohol, which he admitted to drinking earlier in the evening, was the officer’s testimony that he smelled a mild odor
of alcohol coming from appellant. While there were open
containers of alcohol nearby, none of the members of the
group admitted to possession of the alcohol and the officer
did not see any of them drinking or discarding a container.
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A mere odor of alcohol is not enough by itself to provide
probable cause to arrest for driving under the influence of
alcohol. See State v. Taylor (1981), 3 Ohio.App.3d 197, 444
N.E.2d 481, syllabus (act of only nominally exceeding the
speed limit coupled with the arresting officers’ perception of
the odor of alcohol, not characterized as pervasive or strong,
and nothing more, does not furnish probable cause to arrest
an individual for driving under the influence of alcohol).
There is no evidence in the record to prove that appellant
was under the influence of the three beers consumed earlier in his home at the time the officer encountered him in
a public place.
Further, the evidence is insufficient to support a conviction
under the statute for consuming alcohol. It is undisputed
that at the time appellant consumed the alcohol, he was supervised by a parent. At the point in time where appellant
leaves the house, the issue no longer is his consumption of
the alcohol under R.C. 4301.69(E)(1), but whether he is under the influence of alcohol in a public place.
The conviction is against the manifest weight and sufficiency
of the evidence. The second assignment of error is granted.
The judgment of the Coshocton County Municipal Court
is reversed. Pursuant to App.R. 12(B), we hereby enter final
judgment of acquittal.

Editor’s Comments

This opinion is not uncommon to those reached by other
Courts who are petitioned to review an agency’s administrative action against a license or permit. Courts give great
deference to the conclusions reached by administrative bodies so long as the licensee receives due process and a rational application of the law. As always, check with your legal
advisor to ensure your hearings or proceedings afford the
licensee due process. 
* Aidan Moore served as NLLEA President from 2003-2004.
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