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Message from the President
Dear NLLEA Members,
Time flies as we continue through the
summer months and begin preparing
for enforcement activities that focus
on back-to-school and fall activities.
Throughout the year I have truly appreciated the support and dedication our members have
provided to our Association. I am happy to report that
things are moving at a rapid pace and the Association
continues to be called upon for guidance in the field of
liquor law enforcement.
In June the NLLEA’s Training Academy was held in
Charleston, West Virginia. I want to personally thank
Academy Coordinator Chuck Conkling for his dedication and hard work that resulted in a successful Academy.
I also want to thank Commissioner Ron Moats with West

Virginia ABCA and Gary Winter from the West Virginia
Governor’s Highway Safety Office for the hospitality and
support their agencies provided. Without their support
the Academy would not have been nearly as successful.
We value their partnership and look forward to working
with them in the future.
The Executive Board also met in West Virginia while the
Academy was in session. Several topics were discussed
throughout the two days that directly affect the Association. One very important topic was the hiring of an
Executive Director who will coordinate several of the Association’s functions. In July the decision was made to
offer the Executive Director position to Rebecca Ramirez. I am pleased to announce that Rebecca accepted the
position and has already begun working on conference
related issues as well as preparing to work closely with
the National Highway Traffic Safety Administration. ReContinued on page 2

Inside This Issue
This Just In
• 2012 Training
Academy a Great
Success!................3
• NLLEA
Presenters ...........4
Make plans to
attend the 26th
Annual NLLEA
Conference! .......................................5

NLLEA Officers
Liquor Enforcement
Around the Nation
• Virginia ABC Addresses
Terrorism and Crime......................6
• Authorities struggle to stop overserving of alcohol............................. 7
• Louisiana alcohol
control agency
will hire more
enforcers for
New Orleans area............................9
Looking at the Law
• Warrant or Warrantless?. .............. 10

Richard Cologie
President

James Wilson
Vice President

Phillip Calvert

Secretary/Treasurer

Joseph Cannon
Sergeant-at-Arms

Steven Ernst
Immediate
Past President

1

2

NLLEA Today Volume 23, Issue 3 Summer 2012
Message from the President - continued from page 1

becca has been a true advocate for our Association, and
I am confident she will continue to help move the Association forward through her continued dedication and
expertise.
Unfortunately we were not able to co-host our annual
conference with the EUDL national conference as we
have done in the past. It is the wishes of the Association
that we will be able to co-host annual conferences in the
near future. We value our partnership and look forward
to working side by side with EUDL coordinators across
the country as we strive for compliance in the field of liquor law enforcement. However, I look forward to seeing many of you at our annual conference in Manchester,
New Hampshire that will take place in October. Please
see page five for more information on what promises to
be a great conference.
I would like to remind each of you to consider running for the Sergeant-at-Arms position on the Executive
Board. The Association is constantly looking for dedicated professional liquor law enforcement members to

help lead the Association and become more involved in
the decision making process. If you feel you would like
to be more involved with the association, this is a great
opportunity. For more information on the position, see
below.
As my term as your President comes to an end I want to
personally thank each of you for the dedication you have
demonstrated and the commitment you have made to
the Association. I have enjoyed the communication with
many of you and have been given good advice throughout the year. It is my sincere hope that many of you will
continue to provide professional liquor law enforcement
for our citizens across the country.
True Respect,

Richard Cologie
NLLEA President

Answering the

Call to ServeNLLEA Enforcement Data Now Available!

At the next Annual Meeting in August, the Board anticipates
a vacancy for the Sergeant-at-Arms position. The NLLEA’s
Sergeant-at-Arms participates in NLLEA Board meetings,
reviews workshop abstracts submitted for the Annual Conference, reviews nominations for the annual NLLEA Law
Enforcement Awards, and oversees producing and disseminating the NLLEA Today. The Sergeant-at-Arms position is a
first-year position on the Board. In the subsequent four years,
the Sergeant-at-Arms will serve as Secretary/Treasurer, Vice
President, and President, before serving his or her final year
on the Board as Immediate Past President.

If you would like to declare your candidacy for the Sergeant-AtArms position, please submit:
•
•

A picture of yourself for the upcoming newsletter.
A brief statement (no more than 500 words) detailing your
background and qualifications, why you would like to hold
this office, and your vision for the future for the NLLEA.

Candidates for the Sergeant-at-Arms position should submit
their information to support@nllea.org by September 7, 2012
for inclusion in the next issue.
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This Just In

2012 Training Academy a Great Success!
By Chuck Conkling,
NLLEA Training Coordinator
The 2012 Training Academy was held
June 4-8, 2012 in Charleston, West Virginia. Thirty-eight students attended the
Academy and represented 17 different
agencies including 4 local agencies. In
addition, we had another student from
the Tinian DPS in the Mariana Islands.
There were 11 students in Basic, 9 students in the Advanced Phase, 12 students
in Special Investigations, and 6 students
in the Leadership Phase.
This was West Virginia’s 3rd time to host
the Academy and, as usual, they did an
excellent job. It is always a pleasure to
work with the folks at West Virginia
Alcohol Beverage Control Administration. Thanks to ABCA Commissioner
Ron Moats and everyone at WV ABCA.
I would like to offer a special thanks to
Gig Robinson who worked tirelessly to
facilitate planning and doing anything
else that he could do to make the Academy successful. When I say he worked
tirelessly, I mean he was always available to make sure
we had everything we needed. I cannot list the many
things Gig did to help. It would take the entire newsletter.
Thanks Gig!!
Gary Winter, Alcohol Programs Manager for the West
Virginia Governor’s Highway Safety Program, secured
a grant for WV ABCA to pay some of the Academy expenses. Gary also arranged for Diane Wigle, Chief of
the Impaired Driving Division at the National Highway
Traffic Safety Administration, to speak to the students
on Monday. It was a very interesting session and gave
the students a great opportunity to better understand
the mutual benefits of a close working relationship with
NHTSA and their state highway safety offices. Thanks
Gary and Diane!

2012 Students and Instructors

I also want to thank the National Alcohol Beverage Control Association for their generous $10,000 donation to
help offset the costs of conducting the Academy. These
funds allowed us to bring many great instructors in order
to be able to offer all four phases of the Academy.
As always, it would be impossible to have our Academy
without our great instructors and thanks to their agencies
for allowing them to participate. Every single instructor
scored between excellent and outstanding on every class.
This is indicative of the quality of instruction we offer.
One student remarked that it was the “best training he
had ever been to.”
Thanks to all of you for supporting the 2012 Academy,
and please know that we’re already planning next year’s
Academy. If there are any courses you would like to see
added next year, please let us know. 
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NLLEA Presenters: Promoting Effective Alcohol Law
Enforcement Strategies
NLLEA board members and
staff have been busy the last
three months in a coordinated
effort to highlight effective alcohol law enforcement strategies that protect public safety.
In May, the National Transportation
Safety
Board
(NTSB) held a forum at the
NTSB Conference Center in
Washington, D.C to identify the most effective, datadriven, science-based actions needed to “reach zero” accidents resulting from substance-impaired driving.
NTSB Chairman Deborah A.P. Hersman presided over
the forum with all five of the NTSB Board Members participating. Expert panelists included representatives of
federal, state, and local governments; leading researchers, law enforcement, the judiciary, industry, treatment
experts, and advocacy groups.
Chief Ted Mahony of Massachusetts represented the
National Liquor Law Enforcement Association and the
Massachusetts Alcoholic Beverages Control Commission on the issue of liquor enforcement’s potential impact
on impaired driving and in protecting public health and
safety.
The NLLEA presentation included Place of Last Drink
(POLD) data as a promising strategy for reducing impaired driving and the nationwide increase in the number of states collecting at least some form of POLD data.
Mahony emphasized that these data are extremely helpful
in identifying which establishments should be targeted
for increased “Sale to Intoxicated Persons” (SIP) enforcement and education.
The NLLEA concluded with the following recommendations to the NTSB:
• Develop the collection and use of POLD data to be
utilized in SIP Data Driven enforcement efforts by
state alcohol enforcement agencies.
• Enhance SIP enforcement nationwide through the
development of best practice training as well as enforcement documentation.

• Develop a comprehensive national strategy to prevent SIP.
• Strengthen SIP Laws and public awareness.
• Create a national reporting system for state level alcohol enforcement actions.
In June, New Hampshire Liquor Commission Bureau
of Enforcement Lieutenant and NLLEA Vice President
James Wilson attended the Lifesavers Conference in Orlando, Florida. He participated in a panel presentation
on “Drivers Licensing and Traffic Safety: Fake, Foreign
and Commercial Licenses.” The workshop presented an
overview of current licensing requirements and issues
that law enforcement and prosecutors may encounter
when these documents are presented at roadside or in
establishments.
In July, Virginia ABC SAC and NLLEA Sergeant-at-Arms
Joseph Cannon attended the Northwest Alcohol Conference in Boise, Idaho, and provided training on “Identifying and Recognizing False Documents.” This course gave
officers the basic tools needed in the detection of fraudulent documents and false identifications through activities and hands-on exercises. He gave attendees some of
the key indicators and security features officers can use
on a daily basis.
Also in July, NLLEA Executive Director Rebecca Ramirez
went to New York City to provide an overview of alcohol
law enforcement strategies and effectiveness to a group of
community health providers as part of an all-day training seminar on alcohol coordinated by the New York City
Health Department.

Continued on page 5
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NLLEA Presenters - continued from page 4

Lastly, in early August, NLLEA President Richard Cologie presented opening
remarks at the OJJDP Coordinators’ Symposium in Leesburg, Virginia, while
NLLEA Project Director Chris Curtis and California ABC Deputy Division
Chief Lori Ajax conducted a workshop on how to effectively develop and secure funding for a model source investigation program.
The majority of these presentations are available in the members only section
of the NLLEA website. Should you have an upcoming conference or training
where the NLLEA can assist in promoting the work of our member agencies
and proven liquor law enforcement strategies, please email your request to
support@nllea.org. 

Make plans to attend the 26th Annual NLLEA Conference!

Plans are well underway for NLLEA’s 26th Annual
Conference, Reducing Public Harm through Effective Alcohol Law Enforcement. The conference will
take place beginning on the evening of Tuesday,
October 23 and will conclude the afternoon of October 25, 2012 at the Radisson Hotel in Manchester,
New Hampshire. For those of you planning to attend the National Alcohol Beverage Control Association’s (NABCA) Administrators Conference, our
conference will immediately follow their meeting at
the same venue. NABCA’s Administrators Conference is by invitation only but if you want to attend,
please contact Rebecca Ramirez (301-755-2795 or
rebecca.ramirez@nllea.org) by no later than August
31, 2012, and she will assist with getting you registered for the NABCA Administrators Conference.
The NLLEA Conference registration fees are $300
for NLLEA members, $350 for non-members, and
$150 for spouses and/or guests.   Be sure to register early using the form available online at www.nllea.org/conference.htm. The preliminary agenda is

also posted online in order to assist with out-of-state
travel requests, but check the website frequently for
a more updated agenda with topics and presenters.
We look forward to a packed agenda, including presentations on deregulation challenges, working with
state highway safety offices, the latest research on
compliance checks, online training opportunities,
and many more topics of interest to our members.
The conference will be hosted at the Radisson Hotel
Manchester (http://www.radisson.com/manchesterhotel-nh-03101/nhmanch). Rooms are available from
Tuesday, October 23rd through Thursday, October
25th, at a discounted conference rate of $129.00 per
night (single or double), plus applicable State and
local taxes. To receive this discounted rate, please
be sure to mention the NLLEA Conference. Call
the hotel at 603-206-4109. We encourage everyone
to make their reservations as soon as possible, as
we anticipate that the hotel will be fully booked well
in advance of the cutoff date of October 2, 2012.
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Liquor Enforcement Around the Nation

Virginia ABC Addresses Terrorism and Crime at Training
Seminar
RICHMOND – Criminals should be sleeping with one
eye open these days after another successful Counter Terrorism/Criminal Training Seminar provided enhanced
education for 140 local, state and federal law enforcement
personnel last week in Virginia Beach.
Virginia Department of Alcoholic Beverage Control
(ABC) in partnership with FBI and Virginia Beach Police/Sheriff’s Department co-hosted the fifth annual seminar at the Virginia Beach Law Enforcement Academy.
The conference is designed to partner different agencies
to address global, regional, and local issues by offering
a broad variety of topics dealing with counter terrorism
and criminal activity.
The two-day seminar, free of charge for law enforcement,
counts as Department of Criminal Justice Service credit.
Virginia ABC Chairman J. Neal Insley, a former ABC
Special Agent, stressed the need for inter-agency cooperation and information sharing during his opening session remarks.
“This conference continues to enjoy success year after year
because of the foresight and dedication of the conference
planners, and the commitment and professionalism of
the law enforcement instructors who deliver the information,” said ABC Senior Special Agent David Huff. “We are
especially grateful to those dedicated law enforcement of-

ficers who took time out of their busy schedules to attend
this conference, and hope that they benefitted from, and
share the information learned with their respective law
enforcement agencies.”
ABC’s Senior Special Agent David Huff, Special Agent
Bev Whitmer, Special Agent Jesse Tate, and retired Special Agent Garry Thomas instructed training sessions
about false identification documents, illegal moonshine
and nip joint operations, and use of technical and surveillance equipment. They were joined by distinguished instructors from the Naval Criminal Investigative Service,
Virginia State Police, and the Virginia Beach Fire Marshal’s Office who gave training on other topics including
counter terrorism/domain awareness, outlaw motorcycle
gangs, counterfeiting, sovereign citizens, modern day
piracy, meth lab response protocols, prescription drug
abuse and diversion, and social networking investigations. 

NLLEA Today Volume 23, Issue 3 Summer 2012

Authorities fighting DWIs struggle to stop over-serving
of alcohol
They want tougher punishments for bars,
restaurants
By James Pinkerton, Houston Chronicle
Sunday, July 15, 2012
The astonishing level of intoxication of a pair of motorists who caused five deaths in a recent two-day span by
driving the wrong way on Interstate 45 in Montgomery
County shocked even the most seasoned observers in a region where DWI-related deaths are sadly commonplace.
One of those drivers - a man who had been drinking at
a bar near The Woodlands - is suspected of downing a
whopping 22 beers July 1.
The other driver, a woman, allegedly consumed at least
20 alcoholic beverages in the same area before a fatal accident early June 29.
Prosecutors, plaintiffs’ attorneys and lawmakers say overserving by bar and restaurant staff is a serious problem
in Texas that is sometimes overshadowed by anti-DWI
enforcement and drunken-driving awareness programs.
They say the state’s alcohol regulatory agency - hit by staff
reductions - also has brought fewer criminal and administrative sanctions against servers.
A Houston Chronicle analysis of Texas Alcohol Beverage
Commission enforcement records shows that criminal
prosecutions against establishments or their employees
are rare.
For example, in Montgomery County only eight criminal
cases have been filed since 2007. In Harris County, with
a much greater population, TABC has filed 13 criminal
cases since 2007, agency records show.

Task force steps up

Prosecutors are anticipating charging a 43-year-old Montgomery man in the July 1 crash that killed Anis Atkins,
25, of Houston, and her passenger, Dominique Hobbs, 27,
of Grand Prairie. After entering I-45 going in the wrong
direction, the suspect’s sedan slammed into the car driven
by Atkins. A passenger in the suspect’s car, Stephen Isbell,
47, also was killed.

Two days earlier, a pickup driven by Nicole Baukus, 23, of
Spring, was traveling the wrong way on I-45 near Texas
242 when it smashed into a smaller car. The driver of the
second vehicle, Nicole Adams, a 19-year-old from Conroe, was killed, as was her backseat passenger, Travis Ryan
Saunders, 18, of Houston.
Baukus has been charged with two counts of intoxication
manslaughter, prosecutors said.
“We found through those investigations that individuals
have been over-serving alcohol beverages to an inexcusable amount,” said Assistant District Attorney Warren
Diepraam. “For example, one person had been served 22
alcoholic beverages and another 20.”
The prosecutor declined to identify the two bars accused
of over-serving, citing the ongoing investigations. It’s unclear how many hours each suspect spent at the bars.
Since the two fatal wrecks, Diepraam said a task force
made up of state troopers, state alcohol agents and officers
from several local police departments has stepped up enforcement in Montgomery County.
So far, they’ve made 65 DWI arrests and charged another
41 bar patrons with public intoxication as they attempted
to get into their cars and drive away.
“The results have been very good, because while the task
force has conducted investigations there have been no
more fatalities or serious crashes involving impaired drivers in Montgomery County,” Diepraam said.
Other officers, he said, are going undercover to monitor
alcohol sales at six bars along the Rayford/Sawdust corridor near The Woodlands.
The prosecutor said the Texas Alcohol Beverage Commission has only one agent stationed in a county with 450,000
residents and more than 800 liquor outlets.
“I’m still trying to figure out exactly what the cause is, but
I do know that there has been a decrease in enforcement
efforts in the bars as a result of budget cuts and staffing
Continued on page 8
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shortages at TABC,” Diepraam said. “It’s impossible for
one agent to conduct law enforcement investigations in
800 different establishments.”

TABC ‘shorthanded’

Maj. Robert Saenz, who heads TABC’s 33-county Coastal
Bend Division, confirmed his office is investigating bars
in The Woodlands area to determine whether they overserved either of the two drivers involved in the wrong-way
wrecks.
“Our investigation is looking at the source of the overserving of alcohol,” he said. “We’re trying to determine
who all there gave these people alcohol when they were
already intoxicated.”
Saenz said there are three TABC agents in Montgomery
County, including two who were transferred there temporarily, but acknowledged the agency is understaffed there
and in other major Texas cities.
“I would agree we are shorthanded, and we’re trying to
hire some people, but we’re not there yet,” Saenz said.
He said his agency has 27 unfilled vacancies in the coastal
region, including 19 in Houston and Harris County, with
the others in Beaumont, Bryan, Conroe and Lufkin. The
number of agents and supervisors has been reduced from
278 in June 2009 to 202 currently on the job.

Better deterrent sought

State Sen. John Whitmire, D-Houston, believes laws
should be strengthened to encourage bar owners to make
sure employees don’t over-serve customers, including significantly increasing criminal penalties.

Former Harris County prosecutor Will Womble has three
lawsuits pending against local clubs where customers and
an employee were served too much alcohol. Those patrons
left the clubs and killed two motorists and permanently
disabled a third.
“Harris County leads the nation every year in alcoholrelated fatalities. That’s why this stretch of freeway (I-45)
is the intoxication capital of the country,” Womble said.
“And 50 percent of those drinking, and later involved in
an accident, got their alcohol from some sort of an establishment, like a bar or restaurant.”
One of those cases is against Sterling Country Club in
northwest Harris County, filed after executive chef Stephen G. Ellis, 32, crashed his car into another after leaving
work in August. During his shift, Ellis drank a number
of double bourbon shots equivalent to 12 regular drinks,
according to testimony in his intoxication manslaughter
trial last month that ended with an eight-year prison sentence.
Ellis crashed into the rear of a car that flipped and landed on its top. The other motorist, Johnnie Lampton, was
strangled by the seat belt.

Community’s role

“You’ve got people who are making money and profiting
by over-serving an individual, and letting them get on the
road,” Womble said. “It’s a ticking time bomb, and bars
and restaurants are loading the gun with a drunk and
pulling the trigger by letting them get on the open road.”
Attorneys representing the country club were not available for comment.

Currently, it is a misdemeanor offense to serve an intoxicated person or for an employee to drink in a business
with a liquor license, punishable by up to a $500 fine and
a year in jail.

Glen Garey, general counsel for the Texas Restaurant Association, said the group’s 5,000 members consider customer safety foremost and encouraged them to have employees trained in alcohol serving.

“It ought to be easier to hold them accountable, not only
civilly but criminally, because that might serve as a better
deterrent,” Whitmire said. “My goal would be to prevent
these tragedies by having harsh criminal penalties, including incarceration, against those that engage in serving somebody so much alcohol that they’re sending a missile down the road.”

“Servers are on the front line, and you must as an owner
stress every day - all the time - that safety is the paramount concern,” Garey said.
“Everybody in the community has an important role to
play stopping this kind of tragedy from happening,” he
said, “and that means personal responsibility, and taking
responsibility for those you serve.” 
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Louisiana alcohol control agency will hire more enforcers
for New Orleans area
By Michelle Krupa, The Times-Picayune
July 17, 2012
Aiming to crack down on city-licensed alcohol vendors who flout the terms of their
permits, state officials have increased the
number of agents in the New Orleans area
assigned to ferret out problem bars and liquor stores -- and to shut down the worst
offenders.
Standing shoulder to shoulder with Mayor
Mitch Landrieu and Police Superintendent
Ronal Serpas, Louisiana Alcohol & Tobacco
Control Commissioner Troy Hebert said he
will hire at least two new full-time agents
and recruit 10 reserve officers to help the
NOPD enforce city laws related to alcoholic
beverage outlets, known as ABOs.

Mayor Mitch Landrieu addresses a press conference at City Hall as Louisiana Alcohol &
Tobacco Control Commissioner Troy Hebert (L), City Councilwoman Kristin Palmer and Police
Superintendent Ronal Serpas (R) look on. Landrieu said he will hire at least two new full-time agents
and recruit 10 reserve officers to help the NOPD enforce city laws related to alcoholic beverage outlets
on Tuesday, July 17, 2012.

Calling some corner groceries and small liquor outlets
a “breeding ground” for crime, Hebert said his officers
will aim to make sure alcohol-permit holders are held responsible.
“We all know that alcohol is just a part of our culture,
not only in New Orleans but in Louisiana. And so what
we want to make sure is that it’s consumed responsibly,”
he said. “I want to send a clear message that an alcohol
permit in Louisiana is not a right. It’s a privilege.”
The state currently has about a dozen ATC agents assigned to the New Orleans area, Hebert said. Between 25
and 30 NOPD officers handle calls about delinquent bars,
Serpas added.
In addition, Landrieu announced that the city has increased the number of prosecutions for ABO law violations from 32 in 2009 to more than 400 since January
2011. The city has about 1,200 ABOs, about a third of
them in the French Quarter.

“We have nuisance ABOs all over the city, and in these
nuisance ABOs, there’s a potential for violence and of
course interference with the quality of life in all of our
neighborhoods,” he said. “What we hope is that people
will start to self-correct.”
The administration’s push to keep bars and liquor stores
in line began Saturday with the shutdown of Al’s Bar at
1333 Saratoga St. and an arrest at Daiquiri Place Cafe at
1401 St. Charles Ave. Other outlets received warnings,
Landrieu said.
“You have to follow the rules and regulations,” he said.
The mayor cast the state’s new hires as part of his administration’s NOLA For Life initiative to reduce the city’s
murder rate. 
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Looking at the Law

“Warrant or Warrantless?”
by Aidan J. Moore, JD*
On May 15, 2012, the Court of Appeals
of Washington, Division Two, handed
down their opinion in the case Dodge
City Saloon, Inc. v. Washington State
Liquor Control Board No. 10-1800.
Dodge City Saloon, Inc. appealed a
Washington State Liquor Control Board’s (Liquor Board)
final order finding that it allowed an underage person
into an area off limits to persons under the age of 21.
Dodge City asserted:
I.

That because the Liquor Board’s compliance checks
are administrative inspections subject to U.S. Const.
amend. IV and Wash. Const. art. I, § 7 warrant requirements, the administrative law judge (ALJ)
should have suppressed all evidence discovered as a
result of the Liquor Board’s warrantless inspection
of Dodge City.

II. That the ALJ should have dismissed the Liquor
Board’s complaint under the doctrines of entrapment and outrageous conduct and that the ALJ erred
when it denied its motion for continuance. (Omitted
from this article to save space)
III. Dodge City asserted it was entitled to attorney fees.
(Omitted from this article to save space)

The Facts of the Case
On October 10, 2008, the Liquor Board filed a complaint
alleging that Dodge City, a nightclub in Vancouver,
Washington, “allowed a person under the age of twentyone to remain in a licensed premise off-limits to persons
under the age of twenty-one, contrary to [former] RCW
66.44.310(1)(a) [(2007)] and WAC 314-11-020.1 Administrative Record (AR) at 551. Generally, the Liquor Board
issues licenses to businesses throughout Washington in
accord with Ch. 66.24 RCW. The Liquor Board monitors
its licensees through a program of compliance checks
wherein investigatory aides under the age of 21 attempt
to enter a licensed establishment and make a controlled

liquor purchase from the bar. A commissioned liquor enforcement officer supervises the compliance checks.
The basis of the Liquor Board’s complaint at issue arose
during a series of compliance checks of several establishments that began on May 16. On that evening, C.M., an
investigative aide then 17 years old, carried his Washington State identification card and his vertical driver’s license. 2 Both cards showed his date of birth as in October
1990. Liquor enforcement officer Marc Edmonds searched
C.M. before the compliance check, mistakenly saw only
the identification card, and allowed C.M. to proceed. Under the supervision of several liquor enforcement officers,
including liquor enforcement officer Diana Peters, who
was waiting inside the bar to observe in an undercover
capacity, C.M. presented his identification card to Dodge
City’s bouncer, Jeffrey Hilker. Hilker inspected the card
with a black light, told C.M. to pay a five dollar cover fee,
and stamped C.M.’s hand. C.M. entered Dodge City and
remained inside for three minutes.
After C.M. left Dodge City, liquor enforcement officer
Almir Karic went inside to serve an administrative violation notice (AVN) on the bartender, Erick Gill. The AVN
charged Hilker with violating former RCW 66.44.310(1)
(a), which prohibits allowing a person under 21 years old
into an area considered off limits. Karic noted in the AVN
summary that Hilker stated he thought C.M.’s identification card was a horizontal license and had a different
birthday.
Dodge City made pretrial motions to suppress all evidence
and testimony by the Liquor Board, to dismiss the Board’s
entire case, and to continue. The ALJ denied the motions.
During the Liquor Board’s formal hearing, Dodge City
argued that C.M. looked “deceptively mature” and that
“the [Liquor] Board was essentially attempting to entrap
the Licensee.” AR at 503. The ALJ rejected Dodge City’s
entrapment argument, reasoning that
[C.M.’s] firsthand testimony was that Mr. Hilker not only
looked at his valid identification card, but also placed it
under the black light of a machine especially designed to
Continued on page 11
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Looking at the Law - continued from page 10

read such identification. The fulcrum point upon which
the [Liquor] Board’s key argument rests is that card itself stated clearly when [C.M.] would turn 18, which also
clearly meant that at the time he was not 21 either. Irrespective of how [C.M.] looked, his valid identification
card indicated that he was too young to be granted admittance. AR at 505.
The ALJ then entered an initial order in favor of the Liquor Board, concluding that the Liquor Board had met its
burden to “establish by a preponderance of the evidence
that: a) the Licensee or an employee, b) allowed, c) a person under the age of twenty-one, d) to remain, e) in an
off-limits section of the premises.” AR at 504. The ALJ affirmed the AVN, sustained the complaint, and suspended
Dodge City’s license for seven days.
Dodge City timely appealed, but the Liquor Board Enforcement Division did not timely respond. Thus, in
making its determination, the Liquor Board’s appellate
division relied on the Liquor Board’s briefing submitted
before entry of the initial order. On December 29, 2009,
the Liquor Board’s appellate division issued a final order
affirming and adopting the ALJ’s initial order, except to
correct apparent scrivener’s errors. The Liquor Board suspended Dodge City’s liquor license privileges for seven
days, from February 16, 2010 until February 23, 2010.
Dodge City appealed the Liquor Board’s final order in
Clark County Superior Court, which affirmed on October 14, 2010.

Discussion
Dodge City argued that because the Liquor Board’s May
16, 2008 compliance check violated the Fourth Amendment and article I, section 7, the ALJ erred in denying its
motion to suppress all evidence and testimony from state
actors. Dodge City further argued that the ALJ erred in
denying its motions to dismiss the Liquor Board’s complaint under the doctrines of entrapment and outrageous
conduct, and its motion for continuance. Last, Dodge
City asserted that the trial court erred in denying its request for attorney fees under RCW 4.84.350. We affirm.
Under the Administrative Procedures Act (APA), ch.
34.05 RCW, Dodge City bears the burden of demonstrating the final order’s invalidity. RCW 34.05.570(1)(a). We
sit in the same position as the superior court when reviewing an agency action. Valley Fruit v. Dep’t of Revenue,
92 Wn. App. 413, 417, 963 P.2d 886 (1998) (citing Tapper v.

State Emp’t Sec. Dep’t, 122 Wn.2d 397, 402, 858 P.2d 494
(1993)), review denied, 137 Wn.2d 1017 (1999).
We review the record before the reviewing administrative agency that issued the final order, here the Liquor
Board; we do not consider the record before the superior
court. Valley Fruit, 92 Wn. App. at 417 (citing Inland Empire Distribution Sys., Inc. v. Utils. & Transp. Comm’n,
112 Wn.2d 278, 282, 770 P.2d 624 (1989)). Because Dodge
City does not challenge the Liquor Board’s findings, they
are verities. Bullseye Distrib. LLC v. Wash. State Gambling Comm’n, 127 Wn. App. 231, 236, 110 P.3d 1162 (citing Hertzke v. Dep’t of Ret. Sys., 104 Wn. App. 920, 927, 18
P.3d 588 (2001)), review denied, 155 Wn.2d 1027 (2005).
We review conclusions of law de novo. Bullseye, 127 Wn.
App. at 237 (citing RCW 34.05.570(3)(d)).
In a de novo review of an agency decision, we may reverse the Liquor Board’s final order only if the order, or
the statute or rule on which the order is based, is in violation of constitutional provisions on its face or as applied,
the agency has erroneously interpreted or applied the law,
or the order is arbitrary or capricious. RCW 34.05.570(3)
(a), (d), (i). If Dodge City is entitled to relief, we may order
the Liquor Board to take action required by law or set
aside, enjoin, or stay the final order. RCW 34.05.574(1)(b).
Generally, we must remand to an administrative agency’s
board for modification of the final order, unless remand
is inappropriate or would cause unnecessary delay. RCW
34.05.574(1)(b).

Compliance Checks
Dodge City asserts that the ALJ should have suppressed
all of the Liquor Board’s evidence because the compliance checks violate constitutional protections against
unreasonable searches and seizures. U.S. Const. amend.
IV; Wash. Const. art. I, § 7. Specifically, Dodge City argues that (1) the compliance check constituted a Fourth
Amendment “search” and was therefore an administrative inspection, and (2) such search violated the Fourth
Amendment warrant requirement. See Camara v. Mun.
Court of City & County of San Francisco, 387 U.S. 523,
534, 87 S. Ct. 1727, 18 L. Ed. 2d 930 (1967). The Liquor
Board asserts that the compliance checks fall “squarely
within the [Liquor] Board’s authority to enforce liquor
laws and to regulate those who voluntarily engage in the
pervasively regulated liquor sales industry.” Br. of Resp’t
at 9. The Liquor Board argues that because it conducts
compliance checks in areas open to the public for busi-
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ness, e.g., the front door and bar, Dodge City cannot have
any expectation of privacy in those areas. Because the Liquor Board’s compliance check was not a search under
the meaning of either the Fourth Amendment or article
I, section 7, we hold that Dodge City cannot challenge the
compliance check at issue here.
Generally, the presiding officer of a hearing has discretion to admit evidence, including hearsay evidence, if the
evidence “is the kind of evidence on which reasonably
prudent persons are accustomed to rely in the conduct
of their affairs.” RCW 34.05.452(1). The presiding officer
must, however, exclude evidence “excludable on constitutional or statutory grounds.” RCW 34.05.452(1). The
Fourth Amendment and article I, section 7 protections
against unreasonable searches and seizures extend to administrative or regulatory searches of commercial property. State v. Browning, 67 Wn. App. 93, 95, 834 P.2d 84
(1992) (citing Camara, 387 U.S. at 534). In the absence of
a Gunwall analysis, 3Washington courts view these provisions of the state and federal constitutions as being co-extensive in the context of administrative searches. Seymour
v. Wash. State Dep’t of Health, Dental Quality Assurance
Comm’n, 152 Wn. App. 156, 165 n.4, 216 P.3d 1039, 1044
(2009) (citing Centimark Corp. v. Dep’t of Labor & Indus.,
129 Wn. App. 368, 375, 119 P.3d 865 (2005)). Thus, here,
we must determine whether the Liquor Board’s conduct
was a “search” under the Fourth Amendment.
Dodge City contends that the Liquor Board’s compliance
check constituted a “search” and that the Liquor Board
violated Dodge City’s subjective privacy interest in excluding persons under 21 years old from its premises. The
Liquor Board responds that the compliance check did not
constitute a search because the law enforcement officers
did not violate any privacy interest; the officers neither
viewed beyond what would be observable by the public
nor entered areas of the premises not open to the public.
We agree with the Liquor Board.
A Fourth Amendment search occurs where (1) there is a
subjective manifestation of privacy in the object searched,
and (2) society recognizes that privacy interest as reasonable. Kyllo v. United States, 533 U.S. 27, 33, 121 S. Ct. 2038,
150 L. Ed. 2d 94 (2001). Where there is no privacy interest there is no search and constitutional considerations
are not implicated. See Centimark Corp., 129 Wn. App.
at 375.

The United States Supreme Court has explicitly recognized that “[a]n owner or operator of a business . . . has an
expectation of privacy in commercial property, which society is prepared to consider to be reasonable.” New York
v. Burger, 482 U.S. 691, 699, 107 S. Ct. 2636, 96 L. Ed. 2d
601 (1987). “This expectation exists not only with respect
to traditional police searches conducted for the gathering
of criminal evidence but also with respect to administrative inspections designed to enforce regulatory statutes.”
Burger, 482 U.S. at 669-700. But the Court has also recognized that regulatory inspections of commercial premises held open to the public, as opposed to commercial
premises or portions of such premises restricted to all but
employees or owners, is not a search and does not require
a warrant. See, e.g., See v. City of Seattle, 387 U.S. 541,
545, 87 S. Ct. 1737, 18 L. Ed. 2d 943 (1967) (“administrative entry, without consent, upon the portions of commercial premises which are not open to the public may
only be compelled through prosecution or physical force
within the framework of a warrant procedure”) (emphasis added); see also Marshall v. Barlow’s Inc., 436 U.S. 307,
315, 98 S. Ct. 1816, 56 L. Ed. 2d 305 (1978) (“[w]hat is observable by the public is observable, without a warrant,
by the Government inspector as well”).
In this case, the Liquor Board’s actions did not constitute a search for Fourth Amendment purposes because
the Liquor Board did not violate Dodge City’s privacy interests. Dodge City had no reasonable privacy interest in
areas of its licensed premises that it actively invites the
public to enter. Barlow’s Inc., 436 U.S. at 315. Even if, as
Dodge City argues, it had a subjective reasonable expectation of privacy to exclude persons under 21 years old,4
which it did not, Dodge City lost that interest when it voluntarily admitted C.M. onto the premises. United States
v. Bramble, 103 F.3d 1475, 1478 (9th Cir. 1996) (“Once
consent has been obtained from one with authority to
give it, any expectation of privacy has been lost.”). Thus,
the Liquor Board’s officers did not conduct a “search”
when they entered the public portions of Dodge City’s
premises and observed only what members of the public
could also observe. Likewise, the Liquor Board’s officers
did not conduct a “search” when they observed C.M.’s
entry into Dodge City from a public street. Accordingly,
because there was no “search” in this case, the Liquor
Board’s actions do not implicate constitutional considerations and Dodge City has no “search” on which to base
a Fourth Amendment or article I, section 7 unreasonable
search and seizure claim. Centimark Corp., 129 Wn. App.
at 375.
Continued on page 13
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Entrapment and Outrageous Conduct
Next, Dodge City argues the ALJ erred in denying its motions to dismiss the Liquor Board’s complaint under the
doctrines of entrapment and outrageous conduct. But
Dodge City may not assert either an entrapment or an
outrageous conduct defense in the administrative proceeding in this case; the defenses are available in criminal
proceedings only. RCW 34.05.586(1); see State v. Smith,
101 Wn.2d 36, 42-43, 677 P.2d 100 (1984). To the extent
Dodge City asserts it is entitled to raise the entrapment
affirmative defense because RCW 66.44.310(1)(a) provides a misdemeanor violation, i.e., a criminal violation,
its assertion is meritless. Dodge City, a Washington corporation, is not a “person” under the meaning of chapter
66.44 RCW.
RCW 34.05.586(1)(d) provides that a respondent in an administrative proceeding governed by the APA may assert
as a defense only those “specifically authorized by statute to be raised in a civil enforcement proceeding.” The
legislature has not provided entrapment or outrageous
conduct as defenses in civil enforcement proceedings. No
Washington court has ever recognized the right of a respondent in such a proceeding to assert the defenses.
In addition, RCW 9A.20.021(3) provides, Every person
convicted of a misdemeanor defined in Title 9A RCW
shall be punished by imprisonment in the county jail for
a maximum term fixed by the court of not more than
ninety days, or by a fine in an amount fixed by the court
of not more than one thousand dollars, or by both such
imprisonment and fine.
(Emphasis added.) The penalty provision of the alcohol
beverage control chapter of the RCW provides, in relevant part,
(1) Every person guilty of a violation of this title for which
no penalty has been specifically provided:
(a) For a first offense, is guilty of a misdemeanor punishable by a fine of not more than five hundred dollars, or by
imprisonment for not more than two months, or both;
(b) For a second offense, is guilty of a gross misdemeanor punishable by imprisonment for not more than six
months; and
(c) For a third or subsequent offense, is guilty of a gross
misdemeanor punishable by imprisonment for up to
three hundred sixty-four days.
(2) If the offender convicted of an offense referred to in this
section is a corporation, it shall for a first offense be liable

to a penalty of not more than five thousand dollars, and
for a second or subsequent offense to a penalty of not more
than ten thousand dollars, or to forfeiture of its corporate
license, or both.
RCW 66.44.180 (emphasis added). And it is well settled
that [b]oard action, directed toward the suspension or
cancellation of a retail liquor license is not a criminal
proceeding. Essentially, it is an administrative regulatory
proceeding—civil and disciplinary in nature—the purpose of which is to protect the public health, safety and
morals from imprudent, improper, and/or unlawful actions of the board’s licensees in the exercise of the privilege conferred upon them. State v. Meyers, 85 Idaho 129,
376 P.2d 710 (1962).
Here, Dodge City is not a natural “person” as contemplated by the “misdemeanor” language in RCW 66.44.310(1)
(a). Dodge City is a Washington corporation the State
cannot “charge” with committing a misdemeanor. RCW
9A.20.021(3). The complaint filed against Dodge City rendered it potentially liable for civil penalties as provided in
RCW 66.44.180(2), not for criminal misdemeanor penalties under RCW 66.44.180(1). The unambiguous statutes
provide different penalties for chapter 66.44 RCW violations by natural persons and corporations. Garrison v.
State Nursing Bd., 87 Wn.2d 195, 196, 550 P.2d 7 (1976)
(we give unambiguous statutory language their common and ordinary meaning). Indeed, when Washington
courts have applied legal standards analogous to criminal standards in Liquor Board cases, they have done so
in cases involving charges against natural persons or in
those requiring proof of action by a person. See, e.g., Oscar’s, Inc. v. Wash. State Liquor Control Bd., 101 Wn. App.
498, 499, 505, 3 P.3d 813 (2000) (remand for the Board to
make a finding analogous to the criminal definition of
“knowingly,” as stated in RCW 9A.08.010, that the owner
of the bar knowingly allowed illegal drug activity on the
premises).
Accordingly, because Dodge City is a corporation subject
to civil penalties for chapter 66.44 RCW violations, and
because the legislature has provided neither entrapment
nor outrageous conduct as affirmative defenses available
in civil enforcement proceedings, we hold that the ALJ
did not err. RCW 34.05.570(3)(d); RCW 66.44.180(2).
Even if we held that Dodge City could raise the affirmative defenses, which we do not, the claims would fail.
Entrapment occurs not when the police resort to subterContinued on page 14
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fuge in apprehending a criminal after the fact, but when
they induce a law-abiding person to engage in criminal
conduct that he would not otherwise have committed.
RCW 9A.16.070. Assuming arguendo that allowing C.M.
to enter the premises was a criminal act, nothing in the
record supports a finding that the Liquor Board and its
officers induced Dodge City to invite the underage aide
into the bar. C.M. used his own identification card that
clearly showed he was under the age of 21. And nothing
in the record shows that Dodge City would not have invited any other person under the age of 21 to enter, regardless of whether that person was an investigative aide.
See State v. Gray, 69 Wn.2d 432, 435, 418 P.2d 725 (1966)
(use of a decoy to present an opportunity for commission
of a crime does not constitute entrapment). Accordingly,
even if Dodge City were permitted to present an entrapment affirmative defense, the defense would fail because
Dodge City cannot show that it would have not otherwise
engaged in the prohibited conduct. RCW 9A.16.070.

expectations of privacy. Dodge City cannot show that
the Liquor Board or its enforcement officers violated its
due process rights as required to establish an outrageous
conduct affirmative defense. Rundquist, 79 Wn. App. 794.
Accordingly, Dodge City’s outrageous conduct affirmative defense, even if permitted, would fail as a matter of
law.

As to outrageous conduct, “[g]overnmental misconduct
must somehow impact the defendant’s own rights before
it rises to the level of outrageousness that will justify dismissing a prosecution.” State v. Rundquist, 79 Wn. App.
786, 797, 905 P.2d 922 (1995), review denied, 129 Wn.2d
1003 (1996). “`Such conduct must be so outrageous that
it violates the concept of fundamental fairness inherent
in due process and shocks the sense of universal justice
mandated by the due process clause.’” Rundquist, 79 Wn.
App. 794 (quoting State v. Pleasant, 38 Wn. App. 78, 82,
684 P.2d 761, review denied, 103 Wn.2d 1006 (1984)). “But
no Washington decision has dismissed a prosecution for
outrageous conduct by government agents.” Rundquist,
79 Wn. App. 794; see also State v. Athan, 160 Wn.2d 354,
377, 158 P.3d 27 (2007) (although police misconduct was
deceitful, it was not so outrageous as to warrant dismissal
of an entire case); State v. Myers, 102 Wn.2d 548, 689 P.2d
38 (1984), overruled on other grounds by State v. Lively,
130 Wn.2d 1, 921 P.2d 1035 (1996). Washington courts
reject the outrageous conduct defense even in cases
where the police are engaged in illegal activities. See, e.g.,
State v. Jessup, 31 Wn. App. 304, 312-14, 641 P.2d 1185
(1982) (no outrageous conduct where police informants
engaged in acts of prostitution and attempted to recruit
new prostitutes).

1 Former RCW 66.44.310(1)(a) provides that it is a misdemeanor “[t]
o serve or allow [a minor] to remain in any area classified by the board
as off-limits to any person under the age of twenty-one years.”
WAC 314-11-020(2) provides that “licensees or employees may not allow persons under twenty-one years of age to remain in any premises or
area of a premises classified as off-limits to persons under twenty-one.”

Here, the liquor enforcement officers sent an underage investigative aide to attempt to enter Dodge City using his
own identification card. The compliance check did not
constitute a “search” interfering in any of Dodge City’s

Motion for Continuance
Omitted to save space. Please review the court’s opinion to
gain their perspective on this topic.

Attorney Fees
Omitted to save space. Please review the court’s opinion to
gain their perspective on this topic.
Footnotes:

2 Washington State issues vertical licenses to individuals under 21
years old.
3 State v. Gunwall, 106 Wn.2d 54, 61-62, 720 P.2d 808 (1986) (setting
forth criteria to determine if a state constitutional provision is more
protective than its federal counterpart).
4 At oral argument, Dodge City argued that it had a subjective
reasonable expectation of privacy in excluding persons under the age
of 21 because former RCW 66.24.310(1)(a) prohibits persons under 21
years old from entering its premises. We disagree. Although it is true
that “one who owns or lawfully possesses or controls property will in
all likelihood have a legitimate expectation of privacy by virtue of this
right to exclude,” the right to exclude, alone, does not confer a “privacy
protected by the Fourth Amendment.” Compare Rakas v. Illinois, 439
U.S. 128, 143 n.12, 99 S. Ct. 421, 58 L. Ed. 2d 387 (1978), with Oliver v.
United States, 466 U.S. 170, 183-84 n.15, 104 S. Ct. 1735, 80 L. Ed. 2d
214 (1984) (“The law of trespass recognizes the interest in possession
and control of one’s property and for that reason permits exclusion of
unwanted intruders. But it does not follow that the right to exclude
conferred by trespass law embodies a privacy interest also protected by
the Fourth Amendment.”).

* Aidan Moore served as NLLEA President from 2003-2004.
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In Memoriam
Cheryl Neverman
The NLLEA lost a friend and colleague with the passing of Cheryl Sue Neverman. Cheryl died July 18, 2012 at
Hospice Savannah following a long battle against cancer. Her final days were spent surrounded by loving family.
Born October 13, 1947 in Clinton, Iowa to Victor and Doris Christensen, Cheryl was the second oldest of four
siblings. Cheryl attended grade school and high school in Clinton, and then graduated from Iowa State University
with both her bachelors and masters degrees. She lived in Iowa, New York, and Washington, D.C., before moving
to Georgia in April to be closer to family at the end of her life.
During the last 22 years, Cheryl enjoyed a fulfilling career for NHTSA (National Highway Traffic Safety Administration), however her commitment to traffic safety started long before that as a State Parent Teachers Association
officer, which led to positions at the Iowa Highway Safety Office and the New York Department of Transportation. During her career at NHTSA, her many accomplishments included developing the first Standardized Child
Passenger Seat Safety Training Program, helping to establish NOYS (National Organization for Youth Safety), and
assisting to lead the agency’s work to reduce underage drinking and driving.
Cheryl developed many lifelong friendships over the years. She shared with both friends and family her love of
good conversation and good books. Cheryl created a loving home for her family and everyone who came through
her doors. Her happiest times were when she could spend them with her children and grandchildren. She was an
inspiration to many whose lives she touched. She was dearly loved and will be greatly missed by her friends and
family.
A memorial service was held on Friday, July 27, 2012 at St. Paul’s Lutheran Church in Clinton, Iowa. A celebration
of her extraordinary life will be held on August 18 from 4:00 to 6:00 pm at the City of Falls Church Community
Center, 223 Little Falls Street, Falls Church, VA 22046.   
In lieu of flowers, donations can be made to either the National Organization for Youth Safety (NOYS) Cheryl
Neverman Leadership Scholarship (donations may be made online at: noys.org or send checks to: Sandy Spavone
at National Organizations for Youth Safety, 7371 Atlas Walk Way #109, Gainesville, VA 20155), or to Hospice
Savannah, Inc., P.O. Box 13190 , Savannah, GA 31416.
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