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Message from the President
Dear NLLEA Members,
I want to wish all of you the very best
as we close out 2011 and look forward
to the opportunities and challenges of
the New Year. Thank you for the commitment you have made to our profession and your willingness to help ensure the safety of our
citizens.
In the past two months, two of our current board members have retired from state service. Those members are
Immediate Past President Steve Ernst and Secretary/
Treasurer Phillip Calvert. I want to personally thank
them for their commitment to the National Liquor Law
Enforcement Association as well as their commitment to
their individual states. Steve and Phillip are a wealth of
information and have provided valuable insight to the

Association. Both board members have made it clear
they will continue to serve on the board and are proud to
be associated with our members across the United States
and Canada.
The National Liquor Law Enforcement Association has
officially submitted its first proposal to the National
Highway Traffic Safety Administration (NHTSA). This
proposal will provide insight on conducting source investigations in an effort to help reduce traffic fatalities.
Agencies that respond to alcohol-related traffic crashes
involving underage drinking or sales to intoxicated violations will be equipped with a tool kit to use as well as
training to conduct these investigations in an effort to
target the source of the alcohol. These investigations may
lead investigators to a liquor permit premises, a house
party, or an individual providing alcohol in violation of
the law. A total of four proposals have been discussed
Continued on page 2
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by the board and will be considered in the future as we
strive to provide professional liquor law enforcement to
our communities. Again, a special thank you to Rebecca
Ramirez and Chris Curtis for the work they have done
to complete and submit this proposal on behalf of our
Association.
I have been in close contact with Academy Coordinator Chuck Conkling. The NLLEA Training Academy is
projected to be held in the state of West Virginia. It was
my intention to bring the Academy to Ohio; however the
overall cost and services that could be provided to our
members was not adequate. Chuck is finalizing the details and will provide information to our members when
the agreements are reached and the contracts are finalized. I want to personally thank Chuck for the work he
is doing behind the scenes as we move forward with the
National Academy.
If you or another member of our Association has training classes that you, or they, would like to teach at the
Academy, e-mail Chuck Conkling at cconkling@cwcinv.
com. You will receive a form outlining what documentation is required to be an instructor at the Academy. Please
complete this form and attach the required documents by
February 29, 2012 and e-mail it back to us for review and
consideration. The courses submitted will be reviewed
the first week of March by Chuck and members of the
board.

This new process is necessary to continue to provide quality training for our members and to prepare the Association
for an additional proposal to NHTSA. This additional proposal is directly related to the academy as it is documented
in the current by--laws of the Association.
Recently I visited the Officer Down Memorial Page Website at www.odmp.org. This website reminds us of the sacrifices law enforcement officers and their families make
far too often in this country. I encourage each of you to
visit this website and honor those who have been killed
in the line of duty. Secretary\Treasurer Phillip Calvert
conducted research on Liquor Law Enforcement Investigators\Agents killed in the line of duty, and he continues
to update this information. I encourage each of you to
visit our website at www.nllea.org and click on the Officer Memorial tab and take a brief moment to honor those
who have fallen while performing their duties as Liquor
Law Enforcement Investigators\Agents.
With the New Year currently underway, I challenge each
of you to make a commitment to yourselves, your families, your fellow investigators\agents, and your training
to help ensure we all make it home safely.
True Respect,

Richard Cologie
NLLEA President

NLLEA Enforcement Data Now Available!
In August 2011, the National Alcohol Beverage Control Association generously
offered to include the enforcement data collected by NLLEA in their annual survey
book as well as print stand-alone booklets of the enforcement data for NLLEA’s use.
The NLLEA 2009 Enforcement Data booklets just arrived at the NLLEA offices this
week, and they look great! There are more than 60 maps that provide summary
data on almost every question you might have ever wondered about in relation to
state alcohol law enforcement. Regardless of the size or activity of your agency,
you can make use of this information! If you would like to receive a booklet, please
email support@nllea.org with your mailing address and the number of booklets
you would like to receive. Supplies are limited, so we’ll distribute these booklets on
a first-come, first-served basis. NLLEA wishes to extend our gratitude to NABCA
for its generosity in helping to disseminate this information, and we look forward to
our continued partnership.
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NHTSA Corner

Working With NHTSA and State Highway Safety Offices
By Diane Wigle, Chief, Impaired Driving Division,
National Highway Traffic Safety Administration
Were you aware that National Highway Traffic Safety
Administration (NHTSA) does more than manage highway safety programs from Washington, D.C.? NHTSA is
active as a partner with many state and community programs across the country. NHTSA has 10 Regional offices
that work on the agency’s mission to save lives, prevent
injuries, and reduce traffic-related healthcare and other
economic costs. Each Regional office provides numerous
services to its States, as well as other public and private
sector customers. These services include, but are not limited to, technical assistance, administering the agency’s
grant fund programs, assisting in coalition building, and
delivering training.
Regional Office personnel monitor state specific data, possess knowledge of applicable local legislation and have experience working with state and local offices to implement
impaired driving programs. The Regional Office can be
a valuable resource for law enforcement agencies in their
effort to combat alcohol impaired driving.
Among the many responsibilities of the Regional Offices
is the management of State and community grant programs provided for under Federal legislation. In FY2011,
these grant programs represented more than $786 million
in aid to States to implement highway safety programs.
These funds are awarded to States and managed by State
Highway Safety Offices (SHSO). States receiving these
funds are required to make assurances about how they
will be used, and the sustained enforcement of statutes
addressing impaired driving is a key component. Each
SHSO develops an annual Highway Safety Plan for using
the funds, largely consisting of grant projects to various
state and local government subdivisions. Projects related
to the enforcement of laws addressing alcohol impaired
driving are featured prominently in many Highway Safety
Plans. Here are just a few examples:
The Texas Alcoholic Beverage Commission (TABC) works
with the Texas Highway Safety Office to train local law
enforcement officers in the proper methods for dispersing
underage drinking parties and the filing of source investi-

gation reports. In FY 2011 more than 160 officers received
this training. This project also trained more than 17,000
high school students on zero tolerance alcohol laws.
The Enforcement Bureau of the New Hampshire Liquor
Commission administers the DUI Van for the state of
New Hampshire in cooperation with the Highway Safety
Office as well as state and local law enforcement. The van,
which is equipped with breath testing equipment, is a
valuable resource at sobriety checkpoints and educational
events throughout the state.
The Massachusetts Alcoholic Beverages Control Commission (ABCC) works with the Bureau of Highway Safety to
address underage drinking issues. Compliance checks
are conducted annually in approximately 150 communities throughout the state with a focus on communities
that have not been targeted recently or that demonstrated
a high-failure rate in order to reduce underage drinking and impaired driving. In addition to the compliance
checks, the Bureau, ABCC, municipal, college, and university law enforcement agencies coordinate with local
community organizations and youth groups to target enforcement in communities with higher underage drinking violations rates (weighted by population).
As a liquor law enforcement officer you play an important
role in reducing underage drinking and driving. Contact
your Regional NHTSA Office and State Highway Safety
Office to explore opportunities to work together. We
share a common goal of saving lives through preventing
alcohol impaired driving crashes, but you have a unique
authority and jurisdiction. Your ability to regulate and
enforce alcoholic beverage laws plays a vital role in this
effort.
To find out more about your State’s efforts to stop impaired
driving visit this website: http://www.nhtsa.gov/nhtsa/
whatsup/SAFETEAweb/pages/SafetyPlans.htm. Contact
information for NHTSA regional offices and State Highway Safety Offices is available here: http://www.nhtsa.gov/
nhtsa/whatis/regions/. 
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This Just In

Telling the Story of Liquor Law Enforcement Agents
By John Shanks,
National Law Enforcement Officers Memorial Fund
When asked about enforcing liquor laws, most people
think about underage kids trying to buy beer at local convenience stores. News stories about sting operations involving minors are widely known, but liquor law enforcement agents do much more to protect our communities,
and several have paid the ultimate sacrifice.

Illustration from The National Law Enforcement Museum brochure

When the National Law Enforcement Museum opens in
Washington, DC in 2014, visitors will learn the full story
of law enforcement in America, including liquor law enforcement, and will be able to research information about
liquor law enforcement agents and their valuable work.

NLLEA’s $10,000 donation will not only help narrate the
history of liquor law enforcement through the diverse experiences of agents across America, but it will also secure
a Theater Seat in the Museum’s Introductory Theater to
be specially named in the Association’s honor.

Personal stories of law enforcement agents who have died
in the line of duty will be told in the Museum’s Hall of Remembrance. There are 226 liquor law enforcement agents
honored on the National Law Enforcement Officers Memorial, located in the heart of Washington, D.C.’s historic
Judiciary Square. This total includes 41 officers from
state liquor control boards and 185 agents of the Bureau
of Alcohol, Tobacco, Firearms and Explosives (ATF).

After retuning to work as California ABC’s Assistant Director, Ernst asked the agency’s executive staff to consider donating to the Museum from their Asset Forfeiture
funds. According to the U.S. Department of Justice, state
and local law enforcement agencies can donate up to 15%
of their past two-year total Asset Forfeiture funds to the
Museum campaign. In October 2011, California ABC
donated $10,000 to the Museum. Like the NLLEA, the
California ABC will have a Museum Theater seat named
in its honor.

Additionally, artifacts from liquor law enforcement agents
will be maintained in the Museum’s collection, and information on liquor law enforcement will be accessible in the
Museum’s research archives.
Thanks to two generous donations from the National Liquor Law Enforcement Association (NLLEA) and the
California Alcoholic Beverage Control (ABC), these stories are one step closer to being told. NLLEA and the
California ABC recently donated $10,000 each to the Museum Campaign.
Steve Ernst, former President of the NLLEA, invited John
Shanks, Director of Development and Law Enforcement
Relations for the National Law Enforcement Officers Memorial Fund, to present at the NLLEA conference. “This
was an easy decision for our board,” said then-President
Ernst. “We could not think of a better organization to
partner with,” he said. “NLLEA is proud to be part of the
National Law Enforcement Museum.”

“With these donations, Americans will be able to learn
about and appreciate the important, often dangerous work
of our liquor law enforcement professionals,” said Craig
Floyd, Chairman of the National Law Enforcement Officers Memorial Fund, which is leading the effort to build
the Museum.
Authorized by Congress in 2000, the National Law Enforcement Museum will be a 55,000 square foot, mostly
underground facility located adjacent to the National
Law Enforcement Officers Memorial. The Museum will
feature high-tech interactive exhibitions, historical and
contemporary artifacts, and extensive public and educational programming. The privately funded Museum has
launched an $80 million capital campaign, with $46 million raised to date. Former Presidents George H.W. Bush
and Bill Clinton serve as co-chairs of the Museum’s National Honorary Campaign Committee.
Continued on page 5
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Liquor Law Enforcement Agents - continued from page 4

To date, more than $14 million dollars has been raised by
our law enforcement supporters, with more than $1 million raised from agencies donating crime money from
seized asset forfeiture funds.

Agencies or associations interested in supporting the “A
Matter of Honor” campaign to build the National Law Enforcement Museum should contact John Shanks, Director
of Development and Law Enforcement Relations at 202737-8529 or JShanks@nleomf.org. 

An Officer’s Perspective on Combatting Underage Drinking
By Travis Bruyer, Deputy Sheriff, Flathead County
Sheriff’s Department, Montana
Let’s face the facts; these calls are about as unpleasant as
domestics. In fact, I’d rather deal with a domestic then a
house full of out of control, intoxicated youth. That is until
about four years ago when I was offered the position of the
county alcohol task force in the town I grew up in. That
town is Kalispell, Montana. The consumption of alcohol
by our youth had reached a critical mass level. Nearly 77%
of our 12th graders used alcohol regularly. When two 11year-olds died after consuming a half gallon of vodka, we
realized it was time to take harsh measures to deter use.
Our county actually had one of the highest reported rates
of underage drinking incidents in the country and a crisis
that needed to be dealt with.
In 2006 the Sober Truth on Preventing Underage Drinking (STOP) Act was passed by a unanimous vote in the
Senate and House. This was one of many indications that
underage drinking is a priority at national, state, and
community levels. Even the Surgeon General stated in
his “Call to Action” that our children are our priority and
that underage drinking is the greatest threat to our youth.
Plainly put, we needed to start doing things in the best
interest of children. We established one of the first alcohol
enforcement teams (AET) in the nation.
What is an AET? It is one of the most successful tools rural communities can use to address the underage drinking pandemic. By combining the enforcement power of all
law enforcement agencies in a jurisdiction you can maximize your effectiveness and launch an “all-out-assault”
on every facet of this issue, not to mention strengthen the
professional relationships of those agencies involved. Simply put, this is a collaborative agreement from department
heads to collectively work together. By combining agencies you can select from a much broader pool of Officers
to cover shifts as much of the complaint is “we don’t have
enough officers to do that”.

Officers from around the county “partner up” on shifts
actively searching for underage drinking (party patrols),
conducting alcohol compliance checks, and other environmental strategies to reduce the availability of alcohol
to youth and enforce underage drinking laws. Officers
work in unmarked vehicles patrolling problem areas or
attending community events known to attract youth and
risky behavior.
What we should consider most as law enforcement with
regard to underage drinking is “What has changed?” This
is not the same generation as ours. Sure we might have
drank when we were young, but most of us weren’t drinking at age 12 and on past age 21. Most over 30 somethings
started when they were 15 or16. Today’s youth are more
advanced than we ever were and in many ways. Onset
of alcohol use, illicit drug use, and sexual activity comes
very early in the lives of today’s youth.
They think they know what they can get away with. They
know “their rights”. Unfortunately they don’t know the
law or respect it for that matter. Think of them as miniadults with pack mentalities that thrill at being risk takers. “Just do it”, has truly become this generation’s mantra.
Unfortunately they’re still making many mistakes. Many
of them lethal, or if they are lucky landing them in youth
court.
Continued on page 6
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You can’t just blame our youth. Parents that defend their
children in lieu of the little time spent to raise them and
communities with their backs against the wall dealing
with reactive measures to offset these youth behaviors of
concern. Here’s some interesting data from the Underage
Drinking Enforcement Training Center on underage consumption, also a great resource (ww.udetc.org):
The age at which our youth begin drinking nationally, is
now 11.9 years of age for boys and 13.1 years for girls. The
age at which regular use begins is 15.9 years.
As the underage drinking campaign slogan in New York
State says, “Underage 21. Not a minor problem”, it’s a major one, and one that kids cannot fix, rather one that concerned adults must address.
I can’t remember many adult crimes that I have investigated that did not involve one or both parties to have been
intoxicated by alcohol or under the influence of another
drug. Similar trends are developing for youth.
The stats are through the roof when you look at crimes
committed while being under the influence of an illegal substance. Quite simply alcohol and marijuana has
become the centerpiece of youth socialization. It is a requirement for many.
Alcohol is generational much like tobacco. Do you remember when tobacco was not prohibited on airplanes or
in public places or restaurants? Thirty-some years later;
tobacco cessation has become the “social norm” and no
one complains about not being able to light up while flying, etc. If communities were to address the alcohol issue
consistently, they too would have an impact on today’s
youth. The time line for this cultural/societal change may
be thirty years away. Nonetheless, it must start today. We
have lost too many kids.
I’ve never heard an adult say to a youth “Here’s a cigarette, be responsible”; it just doesn’t happen. It’s the same
for alcohol. Alcohol affects our families and communities
and claims more lives than all other drugs combined. It is
the leading cause of traffic crashes, fatalities, crime, suicides, and sexually transmitted diseases and below average grades and decreased athletic ability.

We now know more about how alcohol and drugs affect
a young developing body and brain than we did 15 years
ago. This scientific data is just one of the reasons law enforcement across the country is stepping up underage
drinking law enforcement.
The UCLA study of the human brain development was a
landmark study conducted to examine how a brain develops from the age of 4 to 21. They proved that the human
brain is not fully developed until approximately age 21.
The last areas to develop are those responsible for problem solving, reasoning, and moral reasoning. Imagine
those dots not connected. Now, remember the young age
at which most youth begin drinking and using drugs. This
is the time we need to be vigilant if we ever want to keep
youth to see their full potential. Another important statistic, in this underage drinking phenomenon, is that 40% of
children, who start drinking before the age of 15, will become chemically dependent at some point in their lives.
On a brighter note if the onset of drinking is delayed by
five years, a child’s risk of serious alcohol problems is decreased by 50%.
So what can we do as law enforcement? Reach out and find
a teachable moment to both youth and parents. I preach
Zero-Tolerance when it comes to chemical health issues.
Number One, it’s the law. No slaps on the wrist and NO
more “catch and release” mentalities. Number Two, it’s
unhealthy and has serious consequences. Number Three,
youth and adults need to understand the LAW. Without
acknowledgement, understanding and acceptance of the
laws and rules that are in place, can we expect youth behavior to change?
And lastly Number Four and most importantly, when you
arrest a young person for an underage drinking violation,
it is the first time you caught a child for underage drinking, not the first time they did it. Many have been drinking since 12 or 13 years of age. You do them no good in
letting them off or out of the situation. Identify them and
get them to a qualified chemical health specialist. It just
may save their life. 
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Congratulations!

             

Congratulations to Three Liquor Law Enforcement Leaders
for Service Well Done!
Three esteemed NLLEA members and leaders in alcohol law enforcement have retired within the past two months. Captain Phillip Calvert, with Alabama Alcoholic
Beverage Control Board’s Law Enforcement Division and NLLEA’s Secretary/Treasurer, retired on December 1, 2011. Most recently he had served as the Director of
Accounting for the agency, which included responsibility for the collection, management, expenditure, and distribution of approximately $500 million in annual
revenues. Phillip’s law enforcement career spans 27 years, with 24 of those in the
Alabama ABC Law Enforcement Division. Phillip is a graduate of the FBI National
Academy as a member of the 237th Session in Quantico, Virginia.
Assistant Director Steven Ernst, and NLLEA Immediate Past President, retired on
December 23, 2011 after 29 years of service with the California ABC. As Assistant
Director, Mr. Ernst oversaw 12 field offices, over 41,000 licensees and nearly 180
employees (sworn and civilian) spanning an area from the Oregon border to Fresno.
Mr. Ernst began his career with CABC on the streets of Los Angeles, and then promoted and relocated to San Diego. He pioneered undercover ABC narcotic investigations in bars and markets throughout San Diego County, and was instrumental
in creating a regional law enforcement philosophy by coordinating enforcement
efforts between State, local police and sheriff departments.
Sergeant Scott Friedlein retired from the Champaign Police Department on January 3, 2012 after 26 years of service. In 1995, after a decade in patrol, Sergeant
Friedlein was put in charge of the department’s newly created “Alcohol Enforcement
Program”. His job duties eventually comprised about 50 percent alcohol enforcement, 25 percent special events planning, and 25 percent checking the backgrounds
of potential police department hires. Sergeant Friedlein also contributed to the
prevention of underage drinking on a national scale by providing training for the
Underage Drinking Enforcement Training Center and serving on NLLEA’s Advisory Board.
The NLLEA extends its congratulations to all three of these committed and distinguished alcohol law enforcement officers for their public safety service spanning multiple decades! They provided a wealth of knowledge and expertise to the
NLLEA and their respective organizations, and we wish them the very best for a
well-deserved retirement!
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New Research

New Report on Binge Drinking: Data Provides Impetus for
Increased Sales to Intoxicated Operations
On January 10, 2012 the Centers
for Disease Control and Prevention released a Vital Signs
and MMWR that revealed that
more than 38 million U.S. adults
binge drink an average of four
times a month, or almost once a week,
with some consuming as much as eight
drinks per drinking occasion. While
binge drinking is more common among
young adults ages 18-34, of those age 65 and older
who report binge drinking, they do so more often − an
average of five to six times a month. Binge drinking is
more common among those with household incomes of
$75,000 or more, but the largest number of drinks consumed per occasion is significantly higher among binge
drinkers with household incomes of less than $25,000 –
an average of eight to nine drinks, the report said.
Binge drinking is defined as consuming four or more
drinks for women and five or more drinks for men on
an occasion. Binge drinkers put themselves and others
at risk for many health and social problems, including
car crashes, other unintentional injuries, violence, liver
disease, certain cancers, heart disease, sexually transmitted diseases, and both unintended and alcohol-exposed
pregnancies.
Binge drinking varies from state to state, and estimates
of adults who binge drink range from 10.9% in Utah to
25.6% in Wisconsin. Binge drinking is most common
in the Midwest, New England, the District of Columbia,
Alaska, and Hawaii.
Excessive alcohol use accounts for more than 80,000
deaths in the United States each year, making it the third
leading preventable cause of death, and was responsible
for more than $223.5 billion in economic costs in 2006.

SOURCE: 2010 Behavioral Risk Factor Surveillance System
Combined Landline and Cell Phone Developmental Dataset,
Adults Aged 18 and Older, US

In 2010, 85% of all alcohol-impaired driving episodes
were reported by persons who also reported binge drinking. This knowledge, combined with the fact that approximately 50% of impaired drivers had their last drink
at a licensed establishment, provide a clear rationale and
impetus for conducting increased sales to intoxicated enforcement operations. While these operations are labor
intensive and it can be difficult to secure convictions, the
safety of our communities depends upon keeping these
binge drinkers off our roads and highways.
CDC Vital Signs is a report that appears on the first
Tuesday of the month as part of the CDC journal Morbidity and Mortality Weekly Report (MMWR). Click
here for links to the MMWR (http://www.cdc.gov/
mmwr/preview/mmwrhtml/mm61e0110a1.htm?s_
cid=mm61e0110a1_w_ and Vital Signs (http://www.cdc.
gov/VitalSigns/BingeDrinking/) reports. 
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Liquor Enforcement Around the Nation

Students Getting Away With Using Fake IDs
By Janelle Ericsson, KJCT8, November 14, 2011
Alcohol violations at Colorado Mesa University have
more than doubled according to an annual campus crime
report. Police say they issued more than 300 citations to
students in 2010 which is up significantly from just two
years ago.
Students say they drink because it’s a way to socialize and
make older friends, but police say a lot of students do not
realize the consequences of using a fake ID.
On average, students who buy fake IDs spend anywhere
from $100 to $300 dollars. They say the more you spend,
the less likely it is you’ll get caught. But Grand Junction’s
liquor enforcement says they confiscate several fake IDs
weekly from local establishments. “They can be charged
with criminal impersonation which is a felony in Colorado,” Grand Junction liquor enforcement investigator Lisa
Maestas said. “If they’re using it in the process of trying
to purchase alcohol, they can be charged with that also.”

Local liquor store manager Robert Johnson says some
students are coming in with some pretty authentic looking IDs but that does not mean he will sell to them. “If
you’ve been in the business long enough you can pick
up on some of these little minor details,” he said. “But
they’re actually getting pretty good now days with the
IDs they’re putting out.”
Students say getting a fake ID is easy now thanks to the
internet. Many are using sites like ID Chief because the
site claims the ID will scan and pass a black light test if
you are willing to pay $150 dollars. 

Fewer Businesses Willing to Sell Alcohol to Minors
By Travis Thickstun, Indiana State Excise Police
The number of Indiana businesses willing to sell alcohol
to minors has continued to drop as a result of inspections
by Indiana State Excise Police.
From January 1 through September 30, 2011, excise officers working with underage youth in the Survey for Alcohol Compliance conducted 8,220 inspections, with 454
failures – a 5.5% failure rate.
The Survey for Alcohol Compliance employs underage
youth participants, who attempt to purchase alcohol under the supervision of a plainclothes excise officer.
Since the excise police launched its initiative in April
2007, the number of Indiana businesses willing to sell alcoholic beverages to minors has fallen every year.

When the Survey for Alcohol Compliance began in 2007,
33.1% of businesses were willing to sell alcohol to minors
without checking identification. Rates have steadily declined since that time.
Among the businesses most willing to sell to minors this
year were economic redevelopment projects (40.0% failure rate), civic centers (36.4%), farm wineries (28.6%),
hotels (20.0%), horsetrack, satellite facilities and gaming
sites (15.4%) and historical river vessels (11.9%).
Continued on page 10
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Least likely to sell alcohol to minors were drug stores
(1.0% failure rate), private clubs (2.0%), grocery stores
(2.1%) and package stores (5.1%). Restaurants and bars
were willing to sell to minors in 8.2% of inspections.
The Survey for Alcohol Compliance continues to have a
significant effect on the number of businesses willing to
sell alcoholic beverages to minors.
“Our agency’s primary goal is to reduce underage access
to alcohol,” Superintendent Matt Strittmatter said. “The
Survey for Alcohol Compliance has resulted in a substan-

«

tial reduction in the numbers of businesses willing to sell
alcohol to minors.”
“Coupled with the educational programs excise officers
provide to the alcoholic beverage industry, the SAC program has resulted in fewer minors being able to purchase
alcoholic beverages,” he said.
Indiana State Excise Police officers are the enforcement
division of the Indiana Alcohol & Tobacco Commission.
While excise officers have the authority to enforce any
state law, they focus primarily on enforcing Indiana’s alcohol and tobacco statutes. 

Looking at the Law

“Conscience-Shocking? We Think Not!”
by Aidan J. Moore, JD*
On October 31, 2011, the United States
Court of Appeals, First Circuit, handed
down their opinion in the case Harron
v. Town of Franklin, Court of Appeals,
1st Circuit 2011, No. 10-1800.
Pursuant to 42 U.S.C. § 1983, Stephen
Harron and Big Time, Inc. sued the Town of Franklin,
Massachusetts and several Town officials, claiming violations of the Equal Protection and Due Process Clauses
of the United States Constitution, for allegedly forcing
out of business a tavern leased and operated by them. The
federal district court dismissed the amended complaint
for failure to state a claim upon which relief could be
granted, and Harron appealed.

The Facts of the Case
In early 2007, Harron entered into negotiations to lease
a tavern located near the Franklin Town Hall from Repsac, Inc. and to arrange for the transfer of Repsac’s liquor
license to Harron. Harron spent the first five months of
2007 renovating the premises and securing various building permits and food-service licenses from the Town in

order to open and operate his tavern. However, Harron
was unsuccessful in securing a liquor license for the tavern; the transfer of Repsac’s license to Harron was not
approved by the Town, and no new license was issued.
Undeterred, Harron opened the tavern in May 2007, and
started serving liquor without a license. Over the ensuing
months, he was assured by unidentified persons associated with the Town that a license would be forthcoming.
Meanwhile, in July 2007, the Franklin Police Department
began to crack down on the tavern. Police officers regularly parked their marked cars near the tavern, conducted
undercover investigations of the tavern’s business practices, and placed under surveillance the tavern, its employees, and its patrons as they left the premises.
The police crack-down continued until September 2007,
when it culminated in a raid on the tavern. Although no
criminal charges were filed against Harron or Big Time,
the negative publicity generated by the raid hurt the tavern’s business. In addition, the Town subsequently made
the final decision neither to transfer Repsac’s liquor license
to Harron nor to issue Harron a new license. No hearing
was held prior to this decision; to Harron’s knowledge,
Continued on page 11
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Looking at the Law - continued from page 10

the Town never before had dispensed with such a hearing. Harron then received a letter from the Town informing him that Stephen Williams — the Town’s Chief of Police — had strongly opposed the issuance or transfer of a
liquor license to Harron. At some time thereafter, due at
least in part to its inability to secure a liquor license, the
tavern was forced to close its doors.

Procedural Background
On August 27, 2009, Harron filed suit in the United States
District Court for the District of Massachusetts against
the Town, Williams, Jeffrey Nutting — the Town’s Administrator — and other Town officials who were not
identified in the complaint.1 Williams, Nutting, and the
unidentified officials were sued in their official and individual capacities.
Pursuant to Federal Rule of Civil Procedure 12(b)(6), the
Town, Williams, and Nutting moved to dismiss the complaint for failure to state a claim upon which relief could
be granted. Harron opposed the motion and moved concurrently for leave to amend the complaint in order to
supplement the factual allegations and add Big Time as a
plaintiff. After a hearing, the district court allowed Harron’s motion to amend but then dismissed the amended
complaint, which contained state law negligence claims
and federal civil rights claims brought pursuant to 42
U.S.C. § 1983 for the violation of the equal protection
and due process rights of Harron and Big Time. The
court held that the negligence claims were barred by the
Massachusetts Tort Claims Act and that the civil rights
claims did not state a plausible case for relief.

to `state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007)). We identify
and disregard any statements in the amended complaint
that are either legal conclusions couched as facts or bare
bones recitals of the elements of a cause of action. See
Iqbal, 129 S. Ct. at 1949-50; Ocasio-Hernández, 640 F.3d
at 12. Taking the remaining factual statements as true,
we determine whether those statements permit a reasonable inference of liability for the misconduct alleged. See
Iqbal, 129 S. Ct. at 1949.
Harron’s due process and equal protection claims are
brought pursuant to 42 U.S.C. § 1983. “Section 1983 supplies a private right of action against a person who, under color of state law, deprives another of rights secured
by the Constitution or by federal law.” Santiago v. Puerto
Rico, No. 10-1449, 2011 WL 3689000, at * 3 (1st Cir. Aug.
24, 2011) (quoting Redondo-Borges v. U.S. Dep’t of Hous.
& Urban Dev., 421 F.3d 1, 7 (1st Cir. 2005)). Accordingly, “[t]o make out a viable section 1983 claim, a plaintiff
must show both that the conduct complained of transpired under color of state law and that a deprivation of
federally secured rights ensued.” Id. Here, Harron’s civil
rights claims fail because he has not adequately alleged
the deprivation of a federal right.

Due Process

Standard of Review

The Due Process Clause of the Fourteenth Amendment
prohibits a state from depriving any person of “life, liberty, or property, without due process of law.” U.S. Const.
amend. XIV, § 1. This prohibition guards against “the arbitrary exercise of the powers of government.” Cnty. of
Sacramento v. Lewis, 523 U.S. 833, 845 (1998) (quoting
Hurtado v. California, 110 U.S. 516, 527 (1884)). It “applies
fully to a state’s political subdivisions, including municipalities and municipal agencies.” DePoutot v. Raffaelly,
424 F.3d 112, 117 (1st Cir. 2005) (citing Home Tel. & Tel.
Co. v. City of Los Angeles, 227 U.S. 278, 286-87 (1913)).

The Circuit Court reviewed the district court’s dismissal
de novo, Ocasio-Hernández v. Fortuño-Burset, 640 F.3d
1, 7 (1st Cir. 2011), construing in Harron’s favor all wellpleaded facts in the amended complaint and any reasonable inferences to be drawn therefrom, Tasker v. DHL
Ret. Sav. Plan, 621 F.3d 34, 38 (1st Cir. 2010). In order
to survive a motion to dismiss, an amended complaint
must “contain sufficient factual matter, accepted as true,

The Due Process Clause has both procedural and substantive components. The former “ensures that government, when dealing with private persons, will use fair
procedures.” DePoutot, 424 F.3d at 118. The latter “safeguards individuals against certain offensive government
actions, notwithstanding that facially fair procedures are
used to implement them.” Harron’s claims implicate both
components.

Harron filed a timely notice of appeal, which was not
joined by Big Time. Although he is not appealing the dismissal of his negligence claims, he argues that the district
court erred in dismissing his civil rights claims.

Continued on page 12
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Substantive Due Process
Where, as here, a plaintiff’s substantive due process
claims challenge the constitutionality of certain executive acts, “the plaintiff must show both that the acts were
so egregious as to shock the conscience and that they deprived him of a protected interest in life, liberty, or property.” Pagán v. Calderón, 448 F.3d 16, 32 (1st Cir. 2006);
see also Martínez v. Cui, 608 F.3d 54, 64 (1st Cir. 2010)
(“[P]laintiffs must show, not only that the official’s actions shock the conscience, but also that the official violated a right otherwise protected by the substantive Due
Process Clause.”). We have not adopted a rigid two-step
analysis in which one showing necessarily must precede
the other, see Martínez, 608 F.3d at 65 n.9, but we typically have looked first to whether the acts alleged were
conscience-shocking.
“There is no scientifically precise formula for determining whether executive action is — or is not — sufficiently
shocking to trigger the protections of the substantive
due process branch of the Fourteenth Amendment.”
Pagán, 448 F.3d at 32. However, certain principles have
emerged from the case law. Executive acts that shock the
conscience must be “truly outrageous, uncivilized, and
intolerable,” Hasenfus v. LaJeunesse, 175 F.3d 68, 72 (1st
Cir. 1999), and “the requisite arbitrariness and caprice
must be stunning, evidencing more than humdrum legal error,” Amsden v. Moran, 904 F.2d 748, 754 n.5 (1st
Cir. 1990). Indeed, “[a] hallmark of successful challenges
is an extreme lack of proportionality, as the test is primarily concerned with violations of personal rights so
severe, so disproportionate to the need presented, and so
inspired by malice or sadism rather than a merely careless or unwise excess of zeal that it amounted to a brutal
and inhumane abuse of official power literally shocking to the conscience.” González-Fuentes v. Molina, 607
F.3d 864, 881 (1st Cir. 2010). With particular relevance
to this case, we have said that “any permit or license denial, no matter how unattractive, that falls short of being
`truly horrendous’ is unlikely to qualify as conscienceshocking.” Pagán, 448 F.3d at 33 (quoting Nestor Colon
Medina & Sucesores, Inc. v. Custodio, 964 F.2d 32, 45 (1st
Cir. 1992)).

As the district court noted, there are no “truly horrific” circumstances alleged here relating to the refusal
to transfer or issue a liquor license for the tavern. Cf.
González-Droz v. González-Colón, No. 10-1881, 2011 WL
4346673, at *11 (1st Cir. Sept. 16, 2011) (rejecting “out of
hand” substantive due process claim based on suspension of physician’s license for practicing cosmetic surgery
without board certification). Even coming on the heels of
the issuance to Harron of various building permits and
food-service licenses, the police crack-down on the tavern
— which had been serving liquor for four months without a license — was not “truly outrageous, uncivilized,
and intolerable,” Hasenfus, 175 F.3d at 72, particularly in
light of the government interest in enforcing the Town’s
liquor licensing laws, see González-Fuentes, 607 F.3d at
883 (“[T]he executive actions most likely to shock the
conscience are those that are `intended to injure in some
way unjustifiable by any government interest.’” (quoting
Lewis, 523 U.S. at 849)). Harron’s allegations of other actions taken by the Town are similarly deficient, and his
allegations that the interest of the Town and its officials
was not legitimate — that it was “wrongful” or “discriminatory” or “designed to put the tavern out of business” —
are conclusory in the way proscribed by Twombley, 550
U.S. at 555, and Iqbal, 129 S. Ct. at 1949-50. Accordingly,
Harron’s substantive due process claims fail.

Procedural Due Process
“We examine procedural due process questions in two
steps: the first asks whether there exists a liberty or property interest which has been interfered with by the State;
the second examines whether the procedures attendant
upon that deprivation were constitutionally sufficient.”
González-Fuentes, 607 F.3d at 886 (quoting Ky. Dep’t of
Corr. v. Thompson, 490 U.S. 454, 460 (1989)).
In this case, Harron’s procedural due process claims fail
at the first step. Harron has not articulated any liberty
interest, and the only property in which he has claimed
a protected interest is the liquor license that was never
transferred or issued to him. However, property interests
are defined by state law. See Jeneski v. City of Worcester,
476 F.3d 14, 17 (1st Cir. 2007). As a would-be holder of
a liquor license, Harron had no property interest in the
license. See Mass. Gen. Laws. ch. 138, § 23; Grendel’s Den,
Inc. v. Goodwin, 662 F.2d 88, 90 n.4 (1st Cir. 1981). Accordingly, Harron’s procedural due process claims fail.

Continued on page 13
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Equal Protection
The Equal Protection Clause of the Fourteenth Amendment “contemplates that similarly situated persons are to
receive substantially similar treatment from their government.” Tapalian v. Tusino, 377 F.3d 1, 5 (1st Cir. 2004).
At a minimum, in order to “provide fair notice to the defendants and state . . . facially plausible legal claim[s],”
Ocasio-Hernández, 640 F.3d at 12, Harron had to identify
his putative comparators and put forth some facts showing the existence of malice or some other impermissible

consideration, see Barrington Cove Ltd. P’ship v. R.I.
Hous. & Mortg. Fin. Corp., 246 F.3d 1, 7 (1st Cir. 2001)
(“[Plaintiff] needed to allege facts indicating that, compared with others similarly situated, [it] was selectively
treated . . . based on impermissible considerations such
as race, religion, intent to inhibit or punish the exercise
of constitutional rights, or malicious or bad faith intent
to injure a person.”) Harron’s allegations are woefully deficient on these points. Accordingly, his equal protection
claims fail.
* Aidan Moore served as NLLEA President from 2003-2004.
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