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Message from the President
Greetings NLLEA Members:
On behalf of the Executive Board, I pray
that NLLEA members had a blessed
holiday season. The New Year brings the
opportunity for developing new goals
and visions for the Association. I’d like
to share with you new developments in four areas.

Executive Board Meeting

In November, the Board met to discuss the strategic growth
of the Association. It is my pleasure to announce that the
Executive Board has hired Beth Mattfeld to serve as the Association’s Executive Director. In the past, Ms. Mattfeld assisted the Association with conference planning and calls
for conference presentations. Ms. Mattfeld brings a wealth
of knowledge in the grant writing field, which is critical to
the strategic growth of the Association.

The hiring of an Executive Director will not conflict with
the relationship that we have developed with PIRE. PIRE
will continue to provide administrative assistance to the
NLLEA office, maintain the website, produce the newsletter, etc. The primary focus of the Executive Director is
to seek and secure additional funding for the Association
so that we may reach our goal of becoming self-sufficient.
The Board members believe that we have hired someone
who shares the same vision for the Association.
At the meeting the Board also discussed the idea of developing and fostering corporate sponsorships for the
Association. The vision is to have connections with the
corporate arena similar to those held by the FBI National Academy Associates, the International Association of
Chiefs of Police, and the National Sheriff ’s Association.
The Board believes that corporate financial support would
assist the Association with implementing the new strateContinued on page 2
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gic plan and vision. However, the Board recognizes these
corporate sponsors must fall within the guidelines of the
Association By-laws. Corporate sponsorship will result in
the benefits detailed below.
•

PLATINUM LEVEL SPONSORSHIP ($3,500):
Complimentary advertising in the Association
magazine, corporate office website linkage, and
complimentary exhibitor table at the Annual
Conference.

•

GOLD LEVEL SPONSORSHIP ($2,500):
Complimentary advertising in the magazine,
website listing, and complimentary exhibitor
table at the Annual Conference.

•

SILVER LEVEL SPONSORSHIP ($1,500):
Complimentary advertising in the magazine,
website listing, and discount rate for exhibitor
table.

•

BRONZE LEVEL SPONSORSHIP ($500):
Complimentary advertising in the magazine and
website listing.

If any Association member has any contacts for potential
corporate sponsors, please contact one of the Board members.
The third item addressed during the meeting related to the
Executive Board’s desire to establish a way in which the Association could to “give back” to its members. The Board
decided to develop a financial scholarship for incoming
college freshmen. This scholarship would be available to
qualified agency members’ daughters, sons, and associate
members. Any Association member may also sponsor a
worthwhile recipient. The guidelines and standards will
be emailed at a later date.
Past President Sheriff Greg Hamilton from Texas has
agreed to sponsor a scholarship for a recipient from Travis
County. This is a great example of a personal commitment
to the Association that will not only assist a deserving recipient, but also further enhance the stature and success
of our Association.
Lastly, the Executive Board is exploring the idea of a nationwide High Intensity Underage Drinking Enforcement

Initiative, during College Spring Break. Currently, most
agency members conduct some type of enforcement efforts during Spring Break; however, there has not been a
nationwide movement to compile this type of data. This
initiative will assist the NLLEA in becoming a national
clearinghouse for underage drinking data. Developing a
national clearinghouse could open doors for future opportunities. For this reason, the Board hopes that each
member agency will participate in this enforcement initiative during Spring Break.

Expanding the National Voice

In December the NLLEA office was contacted by several
news media (including USA Today and Associated Press)
concerning New Jersey’s Last Drink Enforcement Initiative.
New Jersey’s Attorney General (Anne Milgram) issued a
directive which authorized police to question suspected
drunk drivers on where they had their last drink; provided
that the suspect has waived his or her Miranda rights. As
you can imagine, some bar owners questioned the reliability of information obtained from suspected drunk drivers. They contend that suspected drunk drivers could “get
back” at bars that refused to sell them alcohol.
The position of the Association is that any investigative
tool that curtails overservice of patrons, decreases DUI
arrests, promotes responsible consumption by adults, and
limits the access of alcohol to underage teens is a valuable
enforcement initiative that will have a positive effect on
public safety.
Finally, I would like to congratulate Dr. William Chandler
who was recently appointed Director for the North Carolina Alcohol Law Enforcement Division.
This upcoming year brings many opportunities for
growth for the Association. I would like every member
to remember the proverb: “Those to whom much has been
given, much will be asked.” As the Association continues
to realize its vision statement, much will be asked of the
members.
Until our paths meet again, BE SAFE,

Stacy L. Drakeford, President
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NHTSA Corner
In 2005 the National Highway Traffic Safety Administration funded the Pacific Institute for Research and Evaluation to work in collaboration with the Washington State
Liquor Control Board to conduct a demonstration project
testing the effects of the agency’s DUI Reduction program.
The DUI Reduction Program uses analyses of monthly
DUI arrest reports, which include “place of last drink” locations as well as the BAC levels of arrested drivers. The
analyses are used to create a “worst offenders” list of establishments; that is, a list of establishments associated with
the highest number of DUIs or the highest BAC levels recorded among DUI arrestees. The program then executes
a plan that includes outreach to and training for retailers,

targeted enforcement, and, as necessary, the implementation of corrective actions.
The demonstration project funded by NHTSA was designed to assess the effects of the DUI Reduction program
on three outcome measures: retailer willingness to sell
alcohol to apparently intoxicated persons, BAC levels of
drivers arrested for DUI, and DUI arrestees naming establishments exposed to the program as their place of last
drink. A draft version of the demonstration project report
is now available for NLLEA members to read on the NLLEA website, and the document is expected to complete
the agency’s clearance process very soon. 

2008 Training Academy
Just a quick reminder that the 2008 Training
Academy is scheduled for June 1st – 6th at the
Doubletree Hotel in Ontario, California. April
30th is the cutoff date for hotel reservations
and for registration forms to be submitted.
Please contact DoubleTree at 800-222-8733 for
reservations and request the group rate for the
NLLEA Training Academy.

Also, please note that I have closed my corporate
offices. My mailing address is now my home
address which is PO Box 168, Morrisville, NC
27560. I have ported my office phone number to
my mobile phone so that is still the best way to
reach me directly.

We are planning several new classes, including a
revamping of Phase 3, which was the Technology
Phase. It promises to be better than ever so
make plans now to send your personnel to this
year’s Academy.

Chuck Conkling
Training Coordinator
cconkling@cwcinv.com
919-481-4998

I wish all of you a safe and happy New Year!
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This Just In

“Alcopop” Ads Prohibited
Last September Illinois passed a
law preventing the advertising or
promotion of flavored alcoholic
beverages (or “alcopops”) to children. The law prohibits cartoons
and youth-oriented photos; billboards advertising alcopops
within 500 feet of a school, public park, amusement park,
or place of worship; and display of any alcopops beverage
in video games, theatre productions, or other live performances where the intended audience is primarily children.
The law also prohibits sponsorship of athletic events where
the intended audience is primarily children.
Violations will result in a $500 fine for a first offense and
$1,000 for a second offense. The new law goes into effect
on June 1, 2008.

Save the Date
NLLEA 22nd Annual
Conference
Tuesday, August 19, 2008
through Saturday, August 23, 2008
Gaylord Opryland® Resort and Convention Center
Nashville, TN
Call for Proposals to be posted soon. Look for
updates on the NLLEA website: www.nllea.org
And remember, book your rooms early!

New Laws Passed in
North Carolina
New laws in North Carolina ban alcohol inhalers. These devices convert
liquor into a mist that can be inhaled
by the user. In passing the law, lawmakers were concerned
that the devices were being marketed to underage youth.
Another new law makes it possible for individuals to lose
their driver’s licenses for providing alcohol to anyone under 21.
Source: Winston-Salem Journal, December 1, 2007

Director Appointed in
North Carolina
In November William Chandler was appointed Director
for the Alcohol Law Enforcement (ALE) Division of the
North Carolina Department of Crime Control and Public
Safety. The 27-year veteran of the division began his new
position November 1st succeeding Mike Robertson, who
retired at the end of October.
Chandler joined ALE as one of the agency’s original field
agents 27 years ago after completing the first basic school
designed specifically for alcohol law enforcement officers.
Since that time he has completed additional training in
the investigation of narcotics, financial crimes, money
laundering, and interview and interrogation techniques.
During his tenure with the division, Chandler has worked
in numerous capacities including as a field agent, district
supervisor, training coordinator and assistant director.
For the past four years, he has served as Deputy Director
of the division.
Chandler earned his undergraduate degree in Political Science, as well as his masters and doctoral degrees in Public
Administration, from North Carolina State University. He
has also taught several masters level public policy courses
at the university. 
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Liquor Enforcement Around the Nation

Washington Launches Liquor Six Charged in Virginia
Enforcement Academy
Moonshine Operation
The Washington State Liquor Control Board (WSLCB) Enforcement
and Education Division in conjunction with the Washington State
Criminal Justice Training Commission (WSCJTC) will be holding the first Liquor Law
Enforcement Academy. The academy will include a minimum of 440 hours of basic law enforcement topics taught
by instructors from the WSCJTC in Burien, Washington.
The goal of the academy is to provide the same level of
basic law enforcement training to Liquor Enforcement
Officers (LEOs) as is received by the fully commissioned
officers of the State of Washington. Topics in the critical
areas of law enforcement such as officer safety, defensive
tactics, and firearms will be exactly the same as what is
currently taught at the academy to fully commissioned
officers. Moreover, LEOs attending the academy will be
living, working, and learning in an academy setting no
different from a fully commissioned officer.
The academy will have a first class of 12 officers from the
WSLCB. In the future classes may be made up of other
agencies that have limited law enforcement authority or
mandate in the State of Washington.

2008 Northwest
Alcohol Conference
July 17 – 18, 2008
Boise Convention Center
Boise, Idaho

Five men and one woman in Virginia were indicted by a federal grand jury on charges of running a moonshine pipeline
that authorities say reached as far north as Philadelphia.
The defendants appeared before a magistrate in mid-November and were released on $10,000 bonds. They are accused of conspiracy to violate the travel act and produce
and receive untaxed liquor, failure to give bond, possession of an unregistered still, unlawful production of distilled spirits, money laundering and perjury.
According to the 31‑count indictment, the defendants
equipped a still in a Halifax County building with surveillance cameras but were apparently unaware that federal
investigators later installed hidden cameras at the site. It
is not clear from the indictment how much untaxed liquor authorities believe made its way from the still to
other points across the region. However, the indictment
does note that on May 12, 2006, investigators found 1,726
one‑gallon jugs, 600 pounds of sugar, 50 pounds of barley
and 125 empty bags that each once held 100 pounds of
sugar. Sugar is a key ingredient in moonshine and authorities have accused several of the defendants of buying
it in bulk from a Richmond distributor.
Continued on page 6

Call for Proposals deadline: February 8, 2008
Hotel Accommodations:
The Owyhee Plaza (208)-343-4611 or (800)-233-4611
Conference registration: $165.00.
For more information visit:
www.northwestalcoholconference.org
or
email Officer Jermaine Galloway at
info@northwestalcoholconference.org
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Federal authorities also filed papers to seize various real
estate and vehicles they said were linked to the operation.
Each count of money laundering carries a penalty of up
to 20 years in prison and a fine of up to $250,000. Each
of the other counts carries a penalty of up to five years in
prison and a fine of up to $250,000. One defendant was
also charged with theft of government funds. That count
carries a penalty of up to 10 years in prison and a fine of
up to $250,000.
Source: Associated Press, November 21, 2007.

New Jersey Institutes “Last
Drink” Initiative
In September the New Jersey Division
of Alcoholic Beverage Control began
directing law enforcement officers
statewide to ask drivers stopped on
suspicion of drunken driving where
they had their last drink. The data
is then sent to the state agency, and establishments mentioned repeatedly are subjected to follow-up undercover
investigations.
“This kind of intelligence really enhances our efforts and
lets us target bars that are problem spots,” Agency Director Jerry Fischer told The New York Times in article that
was published late last month. “In the long term, we hope
that targeting will lead to the elimination of those places
that are not sensitive and responsible to their legal and
moral obligation to dispense alcohol responsibly.”
Serving intoxicated patrons at bars has become a major
concern for the division, and the last-drink initiative seeks
to attack it more efficiently. The owners of establishments
that violate the law may have their licenses suspended or
revoked in addition to having to pay a fine. Since September the agency has collected 1,400 reports about establishments from suspected drunken drivers, and three establishments are now the focus of continuing investigations.
Bar and restaurant owners are not enthusiastic about the
initiative arguing that it unfairly targets places that conduct a larger volume of business. Others note that drunk
drivers may lie about the place of their last drink in an
effort to protect the true source or to retaliate against an
establishment that may have refused service. Director Fis-

cher said such fears are unfounded since drivers can, and
do, refuse to say where they have been drinking.
The initiative was created by the ABC Division in conjunction with local police departments which regularly
engage in impaired driving enforcement. Local police
departments expect that by sharing data with the state
agency, establishments that routinely disregard the law
will finally be held accountable. It has been generally difficult for local police to conduct enforcement of the sale to
intoxicated persons law for a variety of reasons, including
lack of access to data that would justify the allocation of
limited enforcement resources in this way.
The state’s 10,000 licensed establishments are covered
by 22 ABC investigators who do undercover investigations and spot inspections. In 2006 the agency took action against 1,052 liquor licensees. In about 15 cases, the
violations were severe enough that the agency forced the
establishment to sell its liquor license. Fines are frequently
sought in lieu of or in addition to suspensions, and establishments paid $2.7 million in fines in 2006.
Source: The New York Times, December 30, 2007.

Moonshine, Underage
Drinking Connected to
Teen Rape
Tips from residents in the town of
Gravette, Arkansas and a separate
investigation regarding the rape
of a 14 year-old girl have led to
the arrest of Eric Dailey, 42, who
was found to be operating an illegal still. Dailey was arrested at
a local high school football game
and charged with manufacturing, possessing or transporting an illicit still or apparatus,
possessing or selling untaxed liquor, and knowingly furnishing alcohol to a minor.
The walls and ceiling of a shed located on Dailey’s property were covered in graffiti, some of it apparently written
by suspects in the recent rape of a 14‑year‑old girl the previous week, officials said. When authorities interviewed
the Gravette teen who was allegedly raped, she told them
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she drank vodka and moonshine at an underage drinking
party, became incapacitated, and was raped. Three local
teens were later arrested in connection with the incident.
Whether the alcohol at the party was furnished by Dailey’s
operation was still being determined, said an investigator
with the Benton County Sheriff ’s Office.
Graffiti in Dailey’s shed where the still was located indicated many youths, including several local high school
athletes, may have visited the site. Sparks said the youths
carved their names in the pool room or in the room where
the roughly 250‑gallon to 500‑gallon mash barrel was located. Authorities also found a newspaper report detailing the arrest of the local teens for the alleged rape of the
14‑year‑old.
Through the sexual assault investigation deputies received
information regarding the illegal alcohol distribution operation, said a Sgt. Jared Crabtree of the sheriff ’s office.
During this investigation, authorities learned the still may
have been in operation for as long as a year or more with
a large clientele. The operation expanded past the county,
according to Crabtree, and investigators determined the
alcohol was being transported to other parts of the state,
he said.
Investigators found a recipe book at Dailey’s residence on
how to make moonshine. The still was manufacturing
pure grain alcohol which can be very dangerous due to its
combustibility. While some of the sheriff ’s office investigators were experts at dismantling meth labs, taking down
a still was a new experience. The exposure just to teenagers, let alone adults, is dangerous, he said. The alcohol isn’t
regulated, and could cause alcohol poisoning. Daily told
deputies the highest proof alcohol he ever made was 150,
meaning that the liquid was 75 percent alcohol.
Sources: The Morning News, November 17, 2007 and
NWAnews.com, November 19, 2007.

Kentucky ABC Records 91%
Retail Compliance
The Kentucky Office of Alcoholic
Beverage Control (ABC) reported
a successful 2007 with minimum
purchase age compliance checks
conducted at a record 2,450 busi-

nesses licensed to sell alcoholic beverages. Working with
underage youth aged 18 to 20, ABC investigators recorded
a compliance rate of 91 percent, an increase of 21 percent
since 1998 when a statewide compliance rate of just under
75 percent was recorded. For businesses found in violation, the investigator may charge the offending clerk with
one of two possible criminal violations, depending on the
jurisdiction. The license holder also can face administrative penalties levied by the ABC Board. Possible penalties
include a substantial monetary fine, mandatory server
training in alcoholic beverage laws, and license revocation.
The ABC attributes much of its success changing behavior
to another enforcement program that supports the prevention of underage drinking. An ABC program called
Operation Zero Tolerance (OZT) expands enforcement
effort to include special events such as festivals, sporting
events, and off-campus keg parties. The office issued 813
citations during such events in 2006, but as awareness of
enforcement increased, citations for violations decreased.
OZT operations resulted in 241 citations for 2007.
Source: OJJDP/UDETC Success Story, November 2007.

California ABC Cancels
License at Arcadia Liquor
Store
The California Department
of Alcoholic Beverage Control recently removed the
alcoholic beverage license of All Start Liquor, an establishment in Arcadia that sold alcohol to minors on multiple
occasions after being previously cited for violations. At
the ABC Southern Division’s request, Staff Counsel Kerry
Winters appeared in criminal court in November and filed
a motion to force the licensee, Wesley Kwong, to cancel his
license as a term of his release and criminal settlement on
charges of child endangerment.
ABC Monrovia District Administrator Hilarie Vazquez
said that ABC Investigators Danny Vergara, Kimberly
Wachowski, Bill Armantrout, Sal Suvala, George Campana, Dolisa Perez and Supervising Investigator Anthony
Posada from the Monrovia District Office did a terrific
job on this case. The ABC Investigators and Arcadia PoContinued on page 8
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lice Officers arrested Mr. Kwong for child endangerment
in October after citing him for selling alcohol to an 18
year-old, a 15 year-old and a 16 year-old. As a result of
the investigation and Staff Counsel Kerry Winters work
in court, the local court determined that Kwong will be
placed on three years probation and will make a $1,500
donation to Mothers Against Drunk Driving.
In February and March 2007, ABC made seven cases for
sales to minors. In these cases all sales were directly from
Kwong. Based upon those violations, the department filed
an accusation. In addition, the department included a disorderly house violation for other illegal activity. Between
ABC and Arcadia Police there were approximately 14 arrests between February and July in and around All Star Liquor involving minors and alcohol.
  

«

“This team police effort sends a very clear message that
this type of illegal activity will not be tolerated. We take
the issue of public safety for Arcadia youth very seriously
and any operators who put young persons in danger will be
held accountable,” said Arcadia Police Chief Robert Sanderson.
“I am pleased with the efforts of ABC and Arcadia Police.
This case highlights an intense commitment to public safety
and the welfare of young individuals,” said ABC Assistant
Director Joseph Cruz. No one at ABC could remember the
last time the department arrested a licensee for child endangerment and went to court to get the license canceled
as part of the licensee’s criminal sentence. 

Enforcement & Control Research

Perth Study Links Later
Closings to Crash Increases
A recent study set in Perth, Australia found that later closing hours for licensed alcohol establishments resulted in
statistically significant increases in monthly crash rates.
“Place of last drink” data for impaired drivers involved
in road crashes and their corresponding BAC levels were
examined to identify those associated with Perth hotels
betweens July 1990 and June 1997. During this period, 23
percent of 183 hotels meeting the study criteria received
Extended Trading Permits (ETPs) which allowed establishments to close after 1:00 a.m. The rest of the hotels in
the sample continued to close at midnight.
Researchers employed time-series analyses applying multiple linear regressions to determine whether an association existed between the introduction of later closing
hours and 1) monthly levels of alcohol attributable road
crashes associated with ETP hotels, and 2) driver BAC
levels associated with ETP hotels. Non-ETP hotels were
included in the study as controls.

Researchers attributed the increase in crash rates to greater consumption of alcoholic beverages. No relation was
found between driver BACs and ETP hotels. Researchers speculated that greater numbers of patrons overall
and characteristics specific to clientele of the hotels that
applied for later trading hours (e.g., younger age, greater
propensity to drive after drinking) also contributed to the
increase.
Source: Chikritzhs, T. and Stockwell, T. (2007). The impact of
later trading hours for hotels on levels of impaired driver road
crashes and driver breath alcohol levels. Addiction 101:12541264. 
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The Law Corner

“Are You Absolutely Sure
It’s Beer?”
by Aidan J. Moore, JD

located inside the store, retrieved a six-pack of bottles of
“Budweiser Select” beer, and took it to the counter. The
man behind the counter did not ask McCue for identification. McCue paid for the beer, exited the store, and returned to Cole’s vehicle.

In November of 2007 the Court of Appeals of Ohio, Tenth District, Franklin
County rendered its opinion in an appeal taken by the Ohio Liquor Control
Commission (OLCC) in True North
Energy, dba True North # 339. v. Liquor Control Commission. Slip Copy, 2007 WL 3293349 Ohio App. 10 Dist.,
2007.

They testified that after the sale they drove around the
block and Cole returned to the store to speak with the
clerk about the transaction. Cole later took the beer to the
Mentor Police Department, where Mentor Police Officer
Lopez logged it into evidence. Cole did not bring the beer
to the hearing before the commission because it was inadvertently destroyed some time after arriving at the Mentor
Police Department.

Appellant, OLCC, appealed the judgment of the Franklin
County Court of Common Pleas, in which that court reversed appellant’s order imposing a two-day suspension
of the liquor permit held by True North Energy, LLC dba
True North # 339 for a violation of Ohio RC 4301.69(A).

Based upon the investigation the OLCC alleged that appellee had committed two separate violations of the Ohio
Revised Code Section 4301.69(A).

This issue on appeal was whether the Franklin County
Common Pleas Court erred and abused its discretion
when it held that the Ohio Liquor Control Commission’s
decision finding a violation of R.C. 4301.69 was not supported by reliable, probative and substantial evidence and
was not in accordance with law.

The Facts of the Case

The case began on June 17, 2005, when Officer Jason Cole
of the Mentor Police Department, visited the True North
store located on Mentor Avenue in Mentor, Ohio. Accompanying Cole that day was 20-year-old James McCue, a
volunteer informant. Cole and McCue visited True North
store as part of a program to check whether area liquor
establishments would illegally sell alcoholic beverages to
underage persons. Both Cole and McCue testified at the
hearing before the commission, and the testimony of each
corroborated that of the other in all respects.
Cole and McCue testified they arrived at appellee’s store
in an unmarked vehicle, in which Cole remained while
McCue went into the store. Cole testified that the store
was very small, and it was very easy for him to see inside
the store while the transaction took place. He had McCue
in his sight at all times. McCue walked to the beer cooler

Evidence presented at the August 1, 2006 hearing consisted solely in the testimony of Cole and McCue. Appellant
did not enter Cole’s report into evidence, nor, as noted
earlier, did appellant offer the purchased beer into evidence (emphasis added).
True North argued that both charged violations should be
dismissed because OLCC did not meet its burden of proof
as to whether the substance purchased was in fact beer.
Following the hearing the OLCC issued an order finding
Truth North in violation and ordered that appellee had
the option of paying forfeiture in the amount of $200, or
serving a two-day suspension.

Standard of Review

Under R.C. 119.12, when the trial court reviews an order
of an administrative agency, the trial court must consider
the entire record to determine whether the agency’s order
is supported by reliable, probative, and substantial evidence and is in accordance with law. Univ. of Cincinnati
v. Conrad (1980), 63 Ohio St.2d 108, 110-111, 17 O.O.3d
65, 407 N.E.2d 1265; see, also, Andrews v. Bd. of Liquor
Control (1955), 164 Ohio St. 275, 280, 58 O.O. 51, 131
N.E.2d 390.
“Reliable, probative, and substantial evidence” has been
defined by the Ohio Courts. “Reliable” evidence is de-
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pendable; that is, it can be confidently trusted. In order
to be reliable, there must be a reasonable probability that
the evidence is true. (2) “Probative” evidence is evidence
that tends to prove the issue in question; it must be relevant in determining the issue. (3) “Substantial” evidence
is evidence with some weight; it must have importance
and value.” Our Place, Inc. v. Ohio Liquor Control Comm.
(1992), 63 Ohio St.3d 570, 571, 589 N.E.2d 1303.
The Appeals Court distinguished the type of review performed by the Court of Common Pleas and the Appellate Court. The trial court’s review of the administrative
record is neither a trial de novo nor an appeal on questions of law only, but a hybrid review in which the court
“must appraise all the evidence as to the credibility of the
witnesses, the probative character of the evidence and the
weight thereof.” Lies v. Veterinary Med. Bd. (1981), 2 Ohio
App.3d 204, 207, 2 OBR 223, 441 N.E.2d 584, quoting Andrews, supra, at 280. In its review, the trial court must give
due deference to the administrative agency’s resolution of
evidentiary conflicts, but the findings of the agency are
not conclusive. Univ. of Cincinnati, supra, at 111.”
An appellate court’s review of an administrative decision
is more limited than that of a trial court. Pons v. Ohio State
Med. Bd. (1993), 66 Ohio St.3d 619, 621, 614 N.E.2d 748,
rehearing denied, 67 Ohio St.3d 1439, 617 N.E.2d 688. In
Pons, the Supreme Court of Ohio noted:
“While it is incumbent on the trial court to examine
the evidence, this is not a function of the appellate
court. The appellate court is to determine only if
the trial court has abused its discretion. Absent an
abuse of discretion on the part of the trial court, a
court of appeals may not substitute its judgment for
[that of an administrative agency] or a trial court.
Instead, the appellate court must affirm the trial
court’s judgment.” Id.
The term “abuse of discretion” connotes more than an error of law or judgment; it implies that the court’s attitude
is unreasonable, arbitrary or unconscionable. Blakemore
v. Blakemore (1983), 5 Ohio St.3d 217, 219, 5 OBR 481,
450 N.E.2d 1140. On questions of law, our review is plenary. Ralker’s, Inc. v. Ohio Liquor Control Comm., Franklin
App. No. 05AP-1072, 2006-Ohio-4778.

Analysis of the Appellate Court

The Court began its analysis by restating the applicable
Ohio RC provisions. Section 4301.22(A)(1) of the Ohio

Revised Code provides, “[e]xcept as otherwise provided
in this chapter, no beer or intoxicating liquor shall be sold
to any person under twenty-one years of age.” Section
4301.69(A) of the Ohio Revised Code similarly provides,
“[e]xcept as otherwise provided in this chapter, no person
shall sell beer or intoxicating liquor to an underage person.” As used in these statutes, “ ‘[b]eer’ includes all beverages brewed or fermented wholly or in part from malt
products and containing one-half of one per cent or more,
but not more than twelve per cent, of alcohol by volume.”
R.C. 4301.01(B)(2).
In Glossip v. Liquor Control Comm. (July 24, 2001), Franklin App. No. 00AP-1074, 2001 Ohio App. LEXIS 3295, the
appellate court determined that the revocation of a liquor
permit was supported by sufficient evidence where the
record contained a properly authenticated investigative
report stating that the permit holder’s agent furnished a
visibly intoxicated patron with a can of Bud Light beer.
The court held that a “chemical analysis is not necessary
to establish that a mass produced beer comes within the
legal definition of [beer,]” and reasoned that “[s]ince Bud
Light is a mass produced beer, chemical analysis was not
necessary…” Id. at 7-8.
The trial court acknowledged that a chemical analysis
was not necessary, but determined that, in order for appellant to have properly inferred that the substance that
McCue purchased was the mass-produced “Budweiser Select” beer, as McCue and Cole had testified, the beer bottles themselves needed to be in evidence. The trial court
found that the testimony of McCue and Cole constituted
an insufficient basis for an inference as to the identity of
the substance. In support of its assignment of error, the
OLCC argued that
“…the trial court erred in determining that the record lacked the requisite quantum of proof that the
substance that McCue purchased was in fact beer.
Appellant points out that in Glossip, like in the instant case, the actual beer served in that case was,
apparently, not entered into evidence, and that if
this court had intended to hold that the actual beer
must be in evidence, then we would have taken the
opportunity in Glossip to explicitly so hold. Appellant maintains that the division was not required to
produce the beer itself, and that appellant was permitted to infer the identity of the substance from
the testimony of Cole and McCue.”
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The OLCC argued that McCue’s and Cole’s unrebutted,
sworn testimony was a sufficient basis upon which appellant could infer that McCue purchased bottles marked
“Budweiser Select” at the permit premises; further, based
on Glossip, it maintained that because “Budweiser Select”
is a mass-produced beer, no further evidence was required
in order to sufficiently establish that the substance contained in the bottles was, in fact, beer.
True North Energy did not dispute that the identity of a
substance may be proven by circumstantial evidence, but
argued that Cole’s and McCue’s testimony as to the appearance of the bottles was insufficient. “Appellee maintains
that in order to prove that the substance in this case was
beer, the division was required to produce circumstantial
evidence such as evidence that the substance smelled,
looked or tasted like beer.”
For support of this proposition, True North Energy cited
the case of Easy Bros. v. Liquor Control Comm., Franklin App. No. 03AP-908, 2004-Ohio-3378. In that case the
permit holder was charged with selling intoxicating liquor
to an underage person. The term “intoxicating liquor”
includes “mixed beverages.” The term “mixed beverages”
includes “cocktails” that contain a certain percentage of
alcohol by volume. The investigative report indicated that
a 19-year-old informant successfully purchased an “Absolut & Cranberry” cocktail. However, the division did not
offer the substance itself into evidence, nor did it present
the results of a chemical analysis thereof, or other circumstantial evidence such as testimony regarding the taste or
smell of the substance.
In reversing the trial court’s affirmance of the suspension
order in the Easy Bros case, the appellate court distinguished the case from those involving “mass-produced
beer, beer identified as such by virtue of it being yellow and
having a head on it, and beer or liquor identified by other
circumstantial evidence from which the commission may
infer the identity and composition of a substance.” The
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Court explained that in Easy Bros., “the drink allegedly
served was a ‘mixed drink,’ which may or may not have
contained the requisite percentage of alcohol.” The Court
went on to state, “the commission and the trial court had
before them only evidence that an underage confidential informant requested a mixed drink and was served a
drink which may or may not have contained an unknown
quantity of alcohol. This evidence is not sufficient….” Id.
at 19.
In its lengthy summary of applicable case law, the Court
cited to previous decisions holding that circumstantial
evidence was sufficient to sustain a conviction in cases alleging a violation of R.C. 4301.69.
“We hold in the present case the commission had
before it the sworn, unrebutted testimony of both
Officer Cole and the informant, attesting to the fact
that the informant purchased a six-pack of sealed
bottles labeled ‘Budweiser Select.’ Based upon the
foregoing authorities, we hold that this is sufficient
evidence from which the commission could infer
that the substance purchased was indeed ‘beer,’
for purposes of a finding of a violation of R.C.
4301.69(A), notwithstanding the fact that the division introduced neither the bottles themselves nor
a chemical analysis of the contents thereof. Thus,
we find that the trial court abused its discretion in
determining otherwise, and in reversing the commission’s order on that basis.”

Summary

The issue of evidence in administrative proceedings seems
to be a topic of frequent review by the courts. At minimum, proceedings that impose a penalty against a licensed
business should be supported by sufficient and properly
authenticated evidence to establish a strong record in the
event of appeal. If you are unsure about the evidentiary
standards in your jurisdiction, you may wish to consult
with your legal advisor. 
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